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THE BOOK BANKING HAS BEEN WAITING FOR 


PROFITABLE BANKING 


By Clifford L. Hufsmith 


Board Chairman, First National Bank 
P ne, Texas , 


The first book to present a logical and effective method for 
increasing bank profit sufficiently to pay comparable salaries and 
dividends that will attract the additional capital banking should 
have. 


MORRIS A. SCHAPIRO, the New York Bank Analyst says: “Its 
presentation and discussion of the profit area open to banking are 
revealing. This work will prove useful to bankers.” 


DR. ARTHUR A. SMITH, the Dallas Economist and Banker, says: 
“The author has courageously attacked the problem of relatively 


poor commercial bank earnings—and has done so in a clear and 
interesting fashion. It should be read profitably by every banker.” 


DR. WARREN A. LAW of the Harvard Graduate School of Business 
Administration, says: “The author has produced a thoughtful and 
lucid work in an area which has heretofore been sadly neglected— 
the book deserves attention.” 


THE BOOK THAT PUTS FREE ENTERPRISE BACK INTO BANKING 


A banker's request will put a copy on his desk for a five day 
examination to be returned if he decides it is not worth the purchase 
price of $10.00. 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


T HIS new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 
in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president. 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 


Price $15.00 delivered 
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Estate Planner’s 
Handbook 


by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 


of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
planners. Now, all sections of the 
work have been re-examined and 
revised to give you the most up-to- 
date, authoritative, eau, cov- 


erage of all estate plan- 
ning. 
The broad scope of the Handbook 


is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated bb (204 pages), includ- 
<< among others, a simple will and 

with a va’ of family 

a will an — 

nae em the -over - 

nique, A 2 came ae agree- 
ments and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 


Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all aspects of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 
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appointment © the marital deduction © drafting © what state laws apply to 
trusts @ death of major stockholder © and many other topics. 


Price $10.75 delivered 
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Conditional Sales Contracts 
and Usury Laws 


BURTON RAFFEL * 


1. Introduction 

A recent Note’ suggests that five states (Arkansas, Michigan, 
Minnesota, Nebraska and Texas) have abandoned the view 
that usury laws do not apply to conditional sales and similar 
types of credit financing. Rhode Island, the Harvard student 
writer adds, “appears to be wavering”; the Fifth Circuit, further, 
is noted as having applied the federal usury statute to a con- 
ditional sales contract discounted by a national bank. 

This description of the current status of finance charges 
with respect to the applicability of usury laws needs, if it is 
to be of real service to the legal community, both qualification 
and elaboration. Only one state, Arkansas, can fairly be 
described as having actually over-turned prior law: Arkansas 
cases, accordingly, will here receive special and comparatively 
detailed treatment. Of the four other states which the Note 
groups with Arkansas, only Nebraska and Texas are properly 
so classified. The attribution of a change in view, in the case 
of Michigan, is not supported by the case law. With respect 
to Minnesota, a later decision seems to completely counteract 
the one case on which the student writer relies, and that reliance 
seems in any event to have been somewhat misplaced. 

Moreover, one additional state, Utah, should have been 
grouped together with Nebraska and Texas. A lower court 
decision in Ohio, although never cited in any subsequent 
opinion, suggests at least the possibility of difficulties in that 
* Mr. Raffel is a member of the New York Bar and is associated with the firm of 


Milbank, Tweed, Hope & Hadley, New York City. 
171 Harv. L. Rev. 1148 (1958). 
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state; a similar lower court flurry in New York also deserves 
attention, though the New York courts promptly put down 
the rebellion. The Fifth Circuit decision is correctly described 
in the Note, but the so-called “wavering” of Rhode Island is 
a bit overstated. The language of the most recent decision on 
the subject by that state’s highest court reveals that Rhode 
Island is in no danger of joining ranks with Arkansas, and is 
in something less than acute danger of going even so far as 
have Nebraska, Texas, Utah and the Fifth Circuit. 

Finally, to turn what might be a conclusion into a preface, 
it should be kept in mind that, Arkansas always excepted, what 
the courts of Nebraska, Texas, Utah and the Fifth Circuit have 
done is more in the nature of a tightening of enforcement, a 
threat of stricter judicial supervision of existing legal standards 
than it is a restatement of fundamental legal principles. It is 
not completely accurate to say, as the Note does, that “most 
American courts have consistently held that these [usury] 
statutes do not apply to conditional-sales contracts.”* It 
should rather be said (and the student writer concedes this, 
with respect to “most” states) that only “bona fide conditional- 
sales contracts” are exempt from the usury statutes: as the 
courts themselves continually insist, with some justice, their 
differences with older decisions are on issues of fact, or of 
approach, rather than issues of law. Certainly, this is a change 
in emphasis, and will probably require some alterations in 
financing procedures. But it is something less than a revolu- 


tion (again, Arkansas excepted ). 


2. Michigan, Minnesota and Rhode Island 

A. Michigan 

The Harvard student writer bases his description of the 
change in Michigan law on one case, Hillman’s v. Em’N ATs’. 
The plaintiff in that case had sold restaurant equipment to the 
defendants,-using a conditional sales contract; the defendants 
having made less than the required number of payments, this 
suit was brought to enforce defendants’ liability under the 
contract. Judgment had gone for the plaintiff, below, over 


21 
377 N.W.2d 96 (Mich. 1956). 
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defendants’ unsuccessful attempts to plead usury. The Supreme 
Court of Michigan reversed and ordered a new trial, ruling 
that the plea of usury had been both proper and timely and 
should have been considered by the trial court in the light of 
the unresolved ambiguities of the contract. In these circum- 
stances, the court neither could nor did make any definitive 
statements as to the law of the case. Its doctrinal statements, 
in fact, consist almost entirely of extended quotations from two 

rior decisions, one involving the question of whether interest 
should be calculated on a declining or a fixed balance basis, 
the second being Black v. Contract Purchase Corp.,‘ a decision 
reafirming the traditional time price/cash price distinction 
and emphasizing, in standard fashion, that only sham or pre- 
tense can undercut the validity of a time price sale and bring 
the usury laws into play. 

This is, to date, the sum total of Michigan law on this 
subject. I do not see how, on this basis, it can be said that 
Michigan has departed from the views long held by the 
majority of states. 


B. Minnesota 

Seebold v. Eustermann’ has been considered something of a 
bell-cow in the departure from traditional attitudes toward 
financing charges and usury laws: “Minnesota led the way 
in 1944,” says the Harvard student writer. The case con- 
cerned the purchase of a truck under a conditional sales con- 
tract and the later attempt of the plaintiff buyer both to annul 
the contract as usurious and to regain possession of the vehicle 
(the seller having repossessed).’ Although the conditional 
sales contract had some mention of a “time price”, the evidence 
showed very clearly that the total sale price had been stated as 
cash plus an additional sum as “interest upon . . . deferred 
payments’. That is, the total sales price was a cash price, no 
mention having been made, in the pre-contractual negotia- 


442 N.W.2d 768 (Mich. 1950). 

513 N.W.2d 739 (Minn. 1944). 

$71 Harv.L.Rev. 1148, 1144. 

'The two dissenting jud es a have granted both types of relief, arguing that 
oe oo oe as to the usurer and not as to his victim. The majority 
ruled that since plaintiff's only interest in the truck stemmed from the con- 

tract, rendering it void left him without any claim to possessory rights. 
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tions, of anything but a cash price. The “deferred payments” 
were thus, in effect, forbearance for money currently owing 
but not to be paid until a future date, rather than the differen- 
tial between a cash price and a time price.* The court re- 
affirmed the traditional time price/cash price distinction, stress- 
ing in standard fashion the importance of closely examining 
the facts, including the seller’s intention, in each particular 
situation, but found itself with no choice when, as here, the 
“deferred payments” exceeded the legal interest rate of 8%. 
(The truck seems to have been purchased directly from the 
finance company: the case contains no discussion of dealer/ 
finance company relationships and should probably have been 
understood in the first place to be limited to its particular facts 
—an observation made a dozen years ago in the very traditional 
decision of Yeager v. Ainsworth.*) It should also be noted that 
the Minnesota court was applying a relatively unusual usury 
statute, governing, as does a parallel Utah statute, not only 
the loan or forbearance of money but also contracts for the 
purchase of chattels.” 


In Van Asperen v. Darling Olds, Inc." the Supreme Court 
of Minnesota has indicated beyond doubt that Seebold was 
not meant to effect any change in that state’s law. In fact, in 
the course of a long and detailed discussion of deferred pay- 
ment sales and the usury laws the opinion nowhere even men- 
tions Seebold. Chief reliance is placed upon Dunn v. Midland 
Loan Finance Corporation™ in which case it was said: 


“The power to determine the extent of the increase of the 


8 Of course, a time price necessarily involves postponement of payment until a 
future date. But as the Minnesota court noted in Dunn, infra, proscribed trans- 
actions involve “a binding [cash] sale price,” (emphasis added) while permitted 
transactions simply use the cash price in order to calculate, or build 
up to, the time price. The vice in Seebold, accordingly, is not 
that a cash price was mentioned, but that it was not employed in order to arrive 
at a time price; no bona fide time price existed, the transaction stopping short at 
cash price plus finance charges. 

e distinction is admittedly metaphysical; it represents, however, much and 
probably most juidicial thinking. I am indebted to Mr. Carl A. Person, of the 
New York Bar, for clarifying discussions of this and other niceties of legal logic. 
® 32 So.2d 548 (Miss. 1947). 

10 See 18 N.W.2d at 742-43. 
1193 N.W.2d 690 (Minn. 1958). 
12289 N.W. 411 (Minn. 1989). 
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credit over the cash selling price is incident to the owner's right 
to fix the latter and is a matter of contract between the parties. 
Courts have observed that in calculating the addition to the cash 
price the owner may consider all factors which influence vendors 
such as profit, return on investment, overhead, handling charges, 
risks involved, insurance, sale discount of contract for deferred 
payments and perhaps other items. . . . 

“This type of transaction is not to be confused with that where 
the parties definitely agree upon a binding [cash] sale price, pay- 
able in whole or in part by deferred payments for the reason that 
such a contract creates a debt for the unpaid purchase price, or 
part thereof, and the granting of time to pay is a forbearance to 
collect such existing debt, which it is conceded everywhere is 
subject to the usury law. . . .”"8 


These statements are squarely reaffirmed in Van Asperen: 


“The foregoing decision in the Dunn case we think settled, 
definitely, in Minnesota that a bona fide installment sale does not 
come within the purview of the usury statute when in accord with 
the principles as discussed therein. This court has never held as 
a matter of law that a sale involving a cash price plus a finance 
charge equalling a credit price is usurious. Whether the trans- 
action is a bona fide sale or a mere pretense to evade the usury 
laws is regarded as a question of fact. It has carefully distinguished 
between the situation involving a cash price plus a finance charge 
equalling a credit price and one closed wholly at a credit price, 
no cash price being involved. . . .”!* 


Additional support for the view of Minnesota law here 
advanced can be found in the Van Asperen discussion of that 
state's 1957 Motor Vehicle Retail Installment Sales Act. Rather 
than giving Seebold any of the significance found in it by the 
Harvard student writer, and so construing the 1957 statute 
as designed to undo the damage done to Minnesota credit 
financing operations, the court declares the purpose of the 
statute to have been to protect the purchasers of automobiles, 
since “. . . the courts had long since come to recognize the right 
of a merchant to sell at one price for cash and at another price 
if payments were to be made on an installment basis.”** 

8 Id. at 414. 
493 N.W.2d at 694-95. 
15 Id. at 696. The most recent Nebraska decision, State v. Associates Discount Corp., 


96 N.W.2d 55 (Neb. 1959), supports and in fact strengthens the above discussion 
of Nebraska law. 
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C. Rhode Island 

There are two Rhode Island cases on our subject. Nazarian 
v. Lincoln Finance Corp.” was a suit to recover payments made 
under a conditional sales contract claimed to be usurious. In 
order to complete the purchase of a car for which he could not 
pay cash, plaintiff buyer entered into a tri-partite negotiation 
(purchaser, dealer and finance company) in the course of 
which the dealer quoted only a cash price; defendant finance 
company’s role was unmistakably that of a lender. As the 
lower court had done, and basing its decision squarely upon 
that court’s findings of fact, the Supreme Court of Rhode Island 
held for the plaintiff, ruling the contract entirely void. In its 
marshalling of law, however, the appellate court indicates no 
divergence from the standard time price/cash price distinc- 
tion, putting the usual emphasis upon particular facts and the 
intention of the parties. 

In the second Rhode Island decision, Luchesi v. Capitol 
Loan and Finance Company” plaintiff buyer's suit to recover 
payments made under an allegedly usurious contract was un- 
successful. Nazarian, said the court, had concerned a cash sale 
plus, in essence, a separate loan agreement between the buyer 
and the finance company. Here, on the other hand, although 
both dealer and finance company were located in small build- 
ings on the same lot and were owned and operated by the 
same people, the finance company came into the picture only 
as the dealer's assignee; no separate loan to the buyer had been 
made. The court does not bother to declare the sales contract 
to have been made on the basis of a time price rather than a 
cash price; it does affirm the trial court’s holding “that the trans- 
action was a bona fide conditional sale between the auto com- 
pany and the plaintiff to which the usury statute did not 
apply.” 

Again, it is hard to see how two such decisions justify much 
apprehension about Rhode Island’s view of finance charges 
and usury statutes. The cases just discussed would seem to 
no more support the student writer's use of “wavering” than 
1678 A.2d 7 (RI. 1951). 


17113 A2d 725 (RI. 1955). 
18 Jd. at 726. 
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would similar decisions in other jurisdictions to which he does 
not apply that description. For example, no one entertains 
much doubt as to where Georgia stands on the subject here at 
issue. Yet Jackson v. Commercial Credit Corp.* held a con- 
ditional sales contract for a car usurious where the finance 
company’s charges were included in a so-called time price 
which was obviously a sham. To make matters perfectly clear, 
the Jackson decision was the next year distinguished on its 
special and unusual facts, the same court strongly reaffirming 
the traditional time price/cash price distinction.” In short, 
what happened in Rhode Island to the Lincoln Finance Cor- 
poration (the defendant in Nazarian) could happen in virtually 
any jurisdiction, given the same bald state of facts. Judicial 
tolerance of finance charges in excess of permitted interest 
rates should never be understood as carte blanche to any and 
all arrangements. 


3. Nebraska, Texas, Utah and the Fifth Circuit 
A. Nebraska 


Twin leading cases establish the extent of Nebraska’s de- 
parture from the traditional view of finance charges and usury 
laws: McNish v. General Credit Corp.” and McNish v. Grand 
Island Finance Co.” Both cases concern the sale of trucks 
and are suits seeking to have the sales contract declared void 
for usury, with a consequent refund of payments already made. 
In the first case the truck had been sold at a total price com- 
puted on the basis of the cash price plus financing charges. 
In the second case there were several sales at issue, one of 
which was found to have been made at a bona fide time price, 
the evidence showing that the salesman first quoted a cash 
price and then a higher time price; the sale of two other trucks 
was found to have been made on the basis of a cash price plus 
financing charges. The court held the time price sale valid; 
it struck down the other sales as void from their inception. 
After reaffirming the traditional time price/cash price distinc- 
1983 S.E.2d 76 (Ga.App. 1954). 

*0 Newkirk v. Universal C.I.T. Credit Corp., 90 S.E.2d 618 (GaApp. 1955). 


*183 N.W.2d 1 (Neb. 1957). 
#283 N.W.2d 13 (Neb. 1957). 
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tion, the court summarized its application of this doctrine as 
follows: 


“In order to have the foregoing principles apply it must 
appear that the buyer actually was informed of and had the 
opportunity to choose between a time sale price and a cash sale 
price. It is not enough to merely show that the instruments signed 
evidencing the indebtedness refer to a time price or time differen- 
tial when, in fact, the buyer was never quoted a time sale price 
as such.”?* 


The burden of proof, however, is to be placed on the buyer, 
“since he claims it was a loan.” 

Later echoes of the two McNish decisions include A-1 
Finance Co. v. Nelson* (installment loan held usurious and 
non-complying with Nebraska Installment Loan Law), and 
two 1958 decisions deserving somewhat more attention. In 
Nelson v. General Credit Corp.* the evidence showed quite 
clearly that the original negotiations were tri-partite, the dealer 
supplying the car and the defendant finance company making 
a loan to the buyer. The loan being usurious, the entire trans- 
action was void under the Nebraska Installment Loan Law. 
Most worthy of note is the court’s discussion of the holder in due 
course issue. The defendant finance company had obtained a 
note from the plaintiff buyer, in lieu of the large final payment 
due under the installment agreement, and had then sold that 
note to a second finance company. This transaction, declared 
the court, could help neither the buyer nor the seller of the 
note since it and indeed the entire transaction were “void as 
of the time of their inception. . . . The usurious character of a 
transaction is determined as of the time of its inception . . . [;] 
no subsequent transaction will cure it. . .. [T]he usury follows 
into and becomes a party of [any subsequent transaction]."” 
This is especially significant because the court relies on general 
legal principles rather than upon a constitutional provision of 
the type to be found in Arkansas. 


2383 N.W.2d at 9-10. 

2485 N.W.2d 687 (Neb. 1957). 
2590 N.W.2d 799 (Neb. 1958). 
26 Id. at 804. 
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Curtis v. Securities Acceptance Corp.” involved the sale of 
a tractor, plaintiff buyer having executed a note and chattel 
mortgage and the total price having been computed on the 
basis of a cash price plus unspecified additional sums which 
the court had no difficulty in labeling interest. Although the 
negotiations were not strictly tri-partite, there having been no 
contact between the buyer and the defendant finance company 
prior to the assignment to the finance company of the buyer's 
note and chattel mortgage, the dealer had arranged for the 
defendant to finance the transaction, the defendant had sup- 
plied forms, papers, a rate chart, and the like, and the endorse- 
ment to defendant from the dealer was by means of a form 
printed upon the reverse side of the note signed by the buyer. 
Once again, the entire transaction was held void as usurious 
and in violation of the Nebraska Installment Loan Law. 


B. Texas 
Texas law is very similar. In G.F.C. Corp. v. Williams, ™ 
for example, defendant finance company was brought into the 


transaction before its consummation: the dealer telephoned 
defendant, giving it credit and other information about plaintiff 
buyer. In addition, forms supplied by defendant were used, 
the dealer testifying that he consulted a rate chart furnished 
him by defendant in order to determine the so-called time 
price. In holding the transaction usurious the court first 
reaffirmed the traditional time price/cash price distinction, 
then went on to caution that “if the selling price merely desig- 
nates the means of computing the amount the seller was to 
receive and the buyer to pay, and, as a part of such transaction, 
an arrangement is made for financing a deferred balance in 
addition thereto which is in excess of [the legal rate of interest], 
same is usury, irrespective of whether the transaction was made 
at cash price or credit price.” Further, since the finance com- 
pany took part in the preliminary negotiations, “the sale and 
endorsement of the note to the [defendant] Corporation would 
not relieve it of usury on the theory that it was an innocent 
purchaser.”** 

2791 N.W.2d 19 (Neb. 1958). 


$231 S.W.2d 565 (Tex.Civ.App. 1950). 
Id. at 567. 





838 THE BANKING LAW JOURNAL 


The facts were slightly different in Associates Investment 
Co. v. Sosa.*° There, although the dealer had quoted only a 
cash price (the total “time selling price” including insurance 
and so clearly not in fact a credit price for the car ), the defendant 
finance company did not participate in the sale and had no 
knowledge thereof until one week later when it purchased the 
conditional sales contract and note from the dealer. Further, 
the dealer sold his paper to several finance companies and some- 
times did not sell it at all. The court found the transaction 
usurious and, since the usury appeared on the face of the sales 
contract and note, charged the finance company with knowl- 
edge of the illegality. 

The unfavorable position of finance companies was made 
completely explicit in National Bond and Investment Co. v. 
Atkinson.” Again, a car sales contract showing a cash price 
and a “time price differential” was held usurious. In answer 
to defendant finance company’s claim to holder in due course 
status, and apparently in the absence of any evidence showing 
either participation or knowledge on the part of the finance 
company, the court simply cites the Texas statute declaring 
contracts involving more than 10% interest void, and concludes: 


“Since usurious interest in the hands of the original payee is 
void, it logically follows that it continues to be usurious and void 
even if the note is in the hands of a bona fide holder.”** 


The court also makes perhaps the clearest statement to be found 
in the cases as to why, once full judicial inquiry into transactions 
possibly usurious is conceded to be necessary, the admission of 
parol evidence is perfectly proper. “The best evidence of the 
transaction is in the exclusive possession of the accused [finance 
companies and sellers] and not readily available to the com- 


plaining party [buyers].”** 


C. Utah 
The Harvard student writer considers Mathis v. Holland 


30941 S.W.2d 703 (Tex.Civ.App. 1951). 
31254 S.W.2d 885 (Tex.Civ.App. 1952). 
32 Id. at 887-88. 

337d. at 888. 
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Furnace Co.™ as simply illustrative of the fact that “most juris- 
dictions adhering to the majority rule add the qualification that 
there must be a bona fide intent to buy something; the parties 
will not be allowed to conceal an usurious loan in the form of 
a conditional sale.”** That case turned on rather peculiar facts: 
the note at issue could only be usurious if a default occurred 
and certain additional charges required by the contract were 
exacted. On its face, however, and absent any default, the note 
was clearly not usurious. “A contract, to be usurious, must be 
so when made ...”.** And the great weight of authority, as the 
court indicates, supports the view that acceleration clauses of 
the type there at issue do not invalidate contracts on usury 
grounds. 

However, in addition to indicating in rather strong language 
the broad sweep of judicial examination of allegedly usurious 
transactions, the court indicates firm approval of Seebold, supra, 
the Minnesota decision frequently [mis]understood to carry 
that state into the camp of jurisdictions modifying or abandon- 
ing the majority approach to finance charges and usury laws. 
This language in Mathis, there clearly dictum, only takes on its 
true significance when considered in the light of an earlier Utah 
case, Morgan Motor and Finance Co. v. Oliver." The facts in 
that case were simple and not disputed. The defendant buyer 
(the case being an action to repossess) negotiated with the 
dealer's salesman on the basis of a cash price plus additional 
time charges. While affirming the traditional time price/cash 
price distinction, the court declared prohibited transactions 
“such as here involved, in which the seller quotes a price to 
the prospective customer—without regard to cash or time—and 
then when the transaction is finally completed as a time pur- 
chase one charges him more than the law permits for the ‘fore- 
bearance’ of the money due for the goods sold.”* Influential 
in this decision, of course, is the fact that Utah’s usury statute, 
like that in Minnesota, applies both to the loan or forbearance 
of money and to contracts for the purchase of chattels. Morgan 


84166 P.2d 518 (Utah 1946). 
857] Harv.L. Rev. at 1144. 
36166 P.2d at 522. 

37124 P.2d 778 (Utah 1942). 
38 Td. at 782. 
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Motor and Mathis, taken together, seem fairly clearly to take 
Utah out of the majority ranks. 


D. The Fifth Circuit 

The only Fifth Circuit case in point is Daniel v. First 
National Bank,* a suit to recover double the amount of usurious 
interest (brought under 12 U.S.C. §§ 85, 86, prohibiting both us- 
urious loans and usurious discounting). The case involved the 
purchase of cars, the conditional sales contracts supplied by de- 
fendant bank using the language “total time price”. Close exami- 
nation of the evidence, found the court, showed that this time 
price was in fact computed as a cash price plus the usual 
additional charges. 

. the testimony is without dispute that at no time in the 
course of the negotiations was any ‘time price’ agreed upon or 
even mentioned. ... the real transaction was a sale at a cash 
price accompanied by a loan or extension of credit to which 
the Bank was privy throughout.”*° 


As the court also observes, in reaffirming the traditional time 
price/cash price distinction, “public policy cannot be defeated 
by the simple expedient of a written contract, . . . the real sub- 
stance of the transaction must be searched out. ... The abstract 
legal principles are thus simple enough and not in dispute. The 
question is what was the real nature of . . . the transactions 
here involved?” 

Two subsequent Fifth Circuit cases touch on the subject here 
at issue without actually reaching the merits. In Texas v. 
Commercial Credit Corp.” the court declared the record on 
appeal insufficient for it to decide whether or not controlling 
state law (Alabama) had been satisfied as to the existence 
of a genuine time price. It was accordingly declared impossible 
to “construe this written contract of sale as anything other than 
what it purports on its face to be, a contract to pay the full 
amount of the time purchase price.”** Ballard v. First National 
Bank of Birmingham“ similarly avoided the issue by ruling that 
$9 287 F.2d_ 358 (Sth Cir. 1985). 
40 Id. at 357 
411d. at 354, 356. 


42942 F.2d 57 (5th Cir. 1957). 
43 Id. at 61. 
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plaintiff buyer was estopped to maintain the action because of 
the judgment of an Alabama court rendered in a prior suit 
between the same parties and involving the same subject 
matter. The court does observe, quite correctly, that “the 
efficacy of that [prior state court] judgment as a bar . . . does 
not depend upon its correctness.” It is difficult to say, accord- 
ingly, whether these two most recent Fifth Circuit decisions 
show a reluctance to follow Daniel or simply reflect the particu- 
lar postures in which the most recent cases have reached the 
court. 


4. Arkansas 

The facts and the holding of Hare v. General Contract 
Purchase Corp.** do not particularly concern us. What matters 
in the decision is the caveat, rooted in that state’s constitutional 
prohibition against usury, there first given “to the public 
generally” for its and the courts future guidance: 


“(1) We leave unimpaired the doctrine that a seller may, 
in a bona fide transaction, increase the price to compensate for 
the risk that is involved in a credit sale. But there may be a 
question of fact as to whether the so-called credit price was bona 
fide as such, or only a cloak for usury. 

“(2) If the seller, whether he has quoted two prices to the 
purchaser or not, subsequently transfers the title documents to 
an individual or company which is engaged in the business of 
purchasing such documents, at a price which permits the trans- 
feree to obtain more than a return of 10% on its investment, then 
a question of fact arises as to whether the seller increased his 
cash price wiith the reasonable assurance that he could so discount 
the paper to such individual or finance company. If that reason- 
able assurance existed, then the transaction is in substance a 
loan, and may be attacked for usury. 

“($) When finance companies or purchasers of title paper 
supply dealers with a set of forms and a schedule for credit price 
increases, such will tend to show that the dealer had reasonable 
assurance that such finance company or purchaser of the paper 
would take the paper at such discounts.”*’ 


The court added that “this caveat applies to all transactions 
entered into after this opinion becomes final”, an observation 


#259 F.2d 681 (5th Cir. 1958). 
“SId. at 683. 

46249 S.W.2d 973 (Ark. 1952). 
"Id. at 978. 
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which subsequent events have fully borne out. A long list of 
pre-Hare transactions have been validated;** an equally long 
list of post-Hare transactions have been struck down. I shall 
discuss these latter cases briefly and chronologically, in order 
to flesh out and clarify the picture of Arkansas’ minor legal 
revolution. 

Preliminary, note should be taken of Bradley v. Hall," in 
which the Supreme Court of Arkansas enjoined the presentation 
on the ballot of a proposed constitutional amendment designed 
to circumvent Hare, on the ground that the ballot title was not 
sufficiently neutral and objective. The proposed amendment 
seems never to have been heard from again. Note, too, Strickler 
v. State Auto Finance Co. and Winston v. Personal Finance 
Co." cases in which it was held that the Arkansas constitutional 
provision against usury makes invalid a small loan act permitting 
service and insurance charges (which the court considers to 
be interest) greater than the 10% interest charge allowed by 
the constitution. Loans rather than sales were there at issue; 
what is relevant for our purpose is the evidence of a continuing 
judicial attitude. For a slightly later manifestation of this 
attitude, in the loan context, see also Pacific Finance Corp. v. 
Slayton.” 

The first case to actually apply Hare was General Contract 
Corp. v. Duke.** There, a car had been sold at a cash price 
plus “insurance and carrying charges’. Subtraction of the 
insurance premium from said carrying charges left an usurious 
balance. The court held that the note sold to defendant finance 
company by the dealer was usurious and void. 


In United C.1.T. Credit Corp. v. Stanley™ a car had been 
sold at a cash price plus insurance and “finance charges”. The 


48T have found an even dozen (list available on request). 

49251 S.W.2d 470 (Ark. 1952). 

50 249 S.W.2d 307 (Ark. 1952). 

51249 S.W.2d 315 (Ark. 1952). 

52 262 S.W.2d 452 (Ark. 1953). The Strickler and Winston cases, parenthetically, 
were in Public Loan Co. v. Peterson, 271 S.W.2d 353 (1954) given the retro- 
active effect the Hare decision refused to indulge in. The court’s argument was 
that here, unlike Hare, no prior cases could have been relied upon for a contrary 
result; the Public Loan Company acted, therefore, at its peril and needed no 
preliminary caveat. 

53 270 S.W.2d 918 (Ark. 1954). 

54279 S.W.2d 556 (Ark. 1955). 
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court held the transaction usurious and void, allowed plaintiff 
buyer (under an Arkansas statute) to keep the car, and sum- 
marily disallowed defendant finance company’s claim of mutual 
mistake in calculating the finance charges as being without 
support in the evidence. (The finance company had bought 
the paper at issue two days after the sale. ) 

In Universal C.I.T. Credit Corp. v. Avery® the court did not 
bother to disclose or to discuss the facts. The only issue pre- 
sented was whether or not a transaction effected on the same 
day on which the Hare decision became final had occurred 
before or after that finality had obtained. The court ruled that 
Hare had become final at the start rather than at the end of the 
day in issue, and accordingly struck down this transaction. 

The first decision which really adds much (except confirma- 
tion) to the Hare doctrine is Cunningham v. Chamblin.* 
Plaintiff buyer had brought suit to obtain judicial cancellation 
of a note and conditional sales contract as usurious. The con- 
tract spoke of a “time differential price” and also of a “credit 
purchase price”. The lower court had dismissed plaintiff's 
complaint; the Supreme Court of Arkansas reversed, holding 
that a prima facie case of usury was made where the evidence 
did not clearly establish that the transaction involved a bona 
fide time price and was not a mere cloak for the exaction of 
usurious interest. A car was the chattel there sold; significantly, 
no finance company was involved, the dealer financing his own 
sale. 

Griffin v. Murdock Acceptance Corp.™ allowed a plea of 
mistake in calculating finance charges where defendant finance 
company had promptly made restitution, when it discovered 
the error, and where plaintiff buyer's suit to cancel his obliga- 
tion was brought after such restitution. This, said the court, 
was proved to be an accidental overcharge rather than a “cloak 
for usury.” 

The defendant finance company prevailed again in Univer- 
sal C.1.T. Credit Corp. v. Lackey. Here, the finance charge 


7 


55 280 S.W.2d 229 (Ark. 1955). 
56299 S.W.2d 89 (Ark. 1957). 
57303 S.W.2d 242 (Ark. 1957). 
58305 S.W.2d 858. 
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was clearly described as including insurance on plaintiff buyer’s 
life. The plaintiff had signed the insurance application and 
the finance charge was not usurious after subtracting the re- 
quired premium (which had in fact been paid to a reputable 
insurance company, so that plaintiff was actually enjoying the 
benefits of the insurance for which he had paid). However, the 
case represents something of a pyrrhic victory: the court here 
makes explicit what had been only implicit in Cunningham v. 
Chamblin, supra, i.e., that the burden of proof lies with the 
seller rather than with a buyer attacking the contract on the 
grounds of usury. This is of course the direct opposite of the 
usual view that “Usury is an affirmative defense and the burden 
of proof rests upon the party asserting such claim.”” Similarly 


heretical views may be found in Jones v. Jones®* and Whiddon 
v. C.1.T. Credit Corp.,” the latter case emphasizing that finance 
companies should separate out interest and insurance premium 
charges, clearly labeling each and all charges made. 

Holland v. Doan® involved a car sale financed by the selling 
dealer, the price calculated as a cash price plus interest. The 


court had no difficulty in holding the transaction usurious. 
The defendant dealer alleged a mistake in calculating the 
interest charge, but the court considered this mistake one of 
law rather than of fact. The dealer's error was in not knowing 
how much he could charge; the court rejected the plea that 
he did not mean to charge exactly as much as in fact he did. 
In so ruling, it made clear that in Arkansas what constitutes an 
intent to make usurious exactions is only a factual intent to 
charge an illegal amount of interest; no “corrupt” or “evil” 
motivations are necessary. 

A comparatively copious review of Hare-type cases to that 
date can be found in Sloan v. Sears, Roebuck & Co." That case 
itself involved a sale of auto tires and a garden tractor for cash 
plus carrying charges. The court found these charges to be 
usurious, disallowing defendant's claim that this was in fact 
only a time price sale. 

59 Brown v. Crandall, 61 S.E.2d 761, 763 (S.C. 1950). 
60301 S.W.2d 737 (Ark. 1957). 
61301 S.W.2d 567 (Ark. 1957). 


62 307 S.W.2d 538 (Ark. 1957). 
63308 S.W.2d 802 (Ark. 1957). 
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Kyser v. T. M. Bragg & Sons nicely points up many of the 
difficulties finance companies can expect to have unless Hare 
is met on its own terms. A power unit was sold for what the 
conditional sale contract declared to be a “total purchase price” 
of $600. The contract expressly disclaimed all interest charges 
with the words “no insurance finance charges”. However, 
the contract went on to list a “trade-in” of $62, adding rather 
than subtracting this to the so-called total purchase price. 
This obviously rendered the contract ambiguous, admitting 
parol evidence in order to explain it. The court could find no 
evidence that an actual trade-in had been made, finding instead 
a reasonably clear intent to make a $62 charge as forbearance 
for a credit sale. $62 interest on a $600 purchase being usurious, 
the contract was declared void and unenforceable. The court 
repeats that ambiguous charges will be held to constitute 
interest unless otherwise explained by the seller, on whom the 
burden of proof lies, he having drawn the contract. To the 
same effect see Heidelberg Southern Sales Co. v. Tudor,® 
which case concerned the sale of a printing press under a 
conditional sales contract which contained “finance charges” 
not explained to the court’s satisfaction. 

This constitutes the record of the post-Hare Arkansas cases, 
which seem to speak fairly clearly for themselves. It is certainly 
possible, even relatively easy, to criticize the Hare doctrines; 
it is not the purpose of this essentially supplementary and 
already over-long paper to debate these pro’s and con’s. The 
Municipal Court of Appeals for the District of Columbia has 


made a particular cogent criticism of Hare proviso #2: 


“The second ruling is, we think, too strict to be laid down as 
a rule of law to be followed in all cases. We think it does make 
a difference whether the seller has quoted two prices or not, and 
we think it cannot be correctly said that merely because a mer- 
chant had ‘reasonable assurance’ that he could sell conditional 
sale paper to a finance company, this without more stamps the 
transactions as a loan instead of a sale. Installment credit busi- 
ness depends to a large extent on the ability of merchants to 
convert outstanding accounts into cash. In our zeal to protect the 
public against usurers, we must not forsake basic and tested 


6¢309 S.W.2d 198 (Ark. 1958). 
85316 S.W.2d 716 (Ark. 1958). 
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principles of law. Accordingly, we must rule that while it is 
correct and wise to explore to the fullest every detail of the re- 
lationship and the working arrangements between seller and 
finance company, it will still usually be a question of fact whether 
a given transaction was a loan or a sale. . . .”** 


Having reproduced these words of Chief Judge Cayton, how- 
ever, we have left Arkansas law and Hare neither the better nor 
the worse for them. Hare seems to represent a firmly taken 
position which criticism and controversy will not alter in the 
immediately foreseeable future. 


5. Ohio and New York 

A. Ohio 

The sum total of unfavorable Ohio law on our subject 
seems to be incorporated in Givan v. Dowd-Feder, Inc." There, 
defendant sold a car to plaintiff for a total cash price of $1,009 
plus financing charges of $130. The balance, after subtracting 
a down payment and a small trade-in, was covered by a note 
which the dealer then endorsed to a licensed Ohio loan com- 
pany. Plaintiff buyer, having paid the note in full, sued to 
recover the financing charge in excess of the 6% legal interest 
rate, alleging that while the endorsee loan company could by 
statute charge interest rates greater than 6%, defendant dealer, 
not being a licensed loan company, was bound by the 6% 
limitation. 

The court, after declaring that it had been able to find no 
Ohio authority, went on to reject the traditional time price/cash 
price distinction as not here applicable—and, in some of its 
language, proceeded to reject the distinction entirely: 


“[It would be] stretching the law to the breaking point to read 
into what would otherwise be an usurious contract a transaction 
purely as a credit price. . . . We believe that rather than 
attempting to read into what otherwise would be considered an 
usurious Contract a credit price transaction the safer rule is for 
the parties to make clear to the purchaser both the rate of in- 
terest and the difference between a cash price and a credit 
price.... There is, of course, nothing to prevent a note being 


66 Brooks v. Auto Wholesalers, 101 A.2d 255, 258 (D.C.Mun.Ct.App. 1953). 
6725 Ohio Ops. 565, 11 Ohio Supp. 70 (Mun.Ct. 1943). 
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payable directly to the company licensed under . . . the Small 
Loan Act.”8* 


The court's apparent rejection of the traditional time price/ 
cash price distinction is put in the following language: 
“If we were to follow the theory contended for by the defendant, 
what is to stop persons from stipulating not only 3% per month, 
as in this case, but 5% per month or even 10% per month and 
that when the purchaser calls attention to the usurious rate of in- 
terest to contend that it is not usurious it is simply the difference 
between a cash price and a credit price?”®® 


This lower court case, though never overruled or qualified, 
has also never been cited by any other opinion. The logical 
assumption is that the case has little or no current vitality; it 
remains in the books, however, and might well be raised in a 
future case by enterprising Ohio counsel. 


B. New York 

The New York cases to be briefly discussed below are not 
strictly speaking relevant: New York law remains generally 
favorable. Further, the two unfavorable decisions were decided 
in the same year by the same Rochester City Court judge, one 
such decision being specifically reversed by both the Monroe 
County Court and the Appellate Division, Fourth Department. 
As an indication of possibly latent judicial feelings, however, it 
seems safest to at least briefly note these discredited cases. 

Universal Credit Co., Inc. v. Lowell” voided a conditional 
sales contract for an automobile as usurious, declaring in terms 
that New York usury laws applied to sales of merchandise. The 
court, after a lengthy and detailed analysis of New York prece- 
dents, reached its conclusion in the following language: 

“If the dealer may not legally charge $130 interest on a $530 
note secured by a chattel mortgage why should he be allowed to 
charge the same sum for the forbearance of $530 of the cash pur- 
chase price secured by a conditional contract of sale under the 
guise of calling it a ‘differential?’ Does calling it a ‘differential’ 
instead of interest save it from illegality? May interest escape the 


6825 Ohio Ops. at 566-67. (Emphasis added.) 
697d. at 567. 
7 166 Misc. 15 (City Ct. 1938). 
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penalty? May a fancy name safely cloak an offense beyond 
recognition? “The shifts and devices of usurers to evade the 
statute against usury, have taken every shape and form that the 
wit of man could devise, but none have been allowed to prevail.’”™ 


The case does not seem to have been appealed. 

The same judge returned to the attack on the money lenders 
in Failing v. National Bond & Investment Corp.” On very 
similar facts the prior decision was held controlling, the court 
codifying its doctrine in language which expresses a willingness 
to accept a bona fide time price, though apparently only where 
no cash price exists: 


“Where the contract for goods sold on credit unmistakably 
includes in the amount representing the deferred payment price 
a sum in addition to the uniform or agreed cash price, as for- 
bearance of the cash price, at a greater yearly rate than six per 
cent, it is usurious. This does not prevent parties, where there is 
neither a uniform nor an agreed cash price, from fixing the price 
of an article sold on credit at any sum upon which they may agree. 
The defense of usury would there fail for lack of proof. Even on 
a sale for cash, avarice may feast on necessity, unmolested; like- 
wise upon a sale on credit—provided no cash price has been 
established.”"* 


This decision was reversed on appeal, on the authority of 
Archer Motor Co., Inc. v. Relin,” which held that a time price 
is usurious only if a sham, a “scheme for loaning money upon 
usury . 

Prior to the Fourth Department's affirmance, another New 
York lower court had taken issue with the Rochester reformer. 
In Levine v. Nolan Motors, Inc.” the City Court cases just dis- 
cussed were rejected as contra to “an impressive array of 
authorities” and to “the unanimity of the courts throughout the 
nation.... If the sale is legitimate and not used as a cloak for 


71 Id. at 22. The court’s relatively inartistic language should not be allowed to 
obscure the cogency of its argument. The basic underpinning of the traditional 
time price/cash price distinction is plainly weak—or even, logically, non-existent. 
But such considerations are, as I have said, beyond the scope of this paper. 
72168 Misc. 617 (City Ct. 1938). 

73 Id. at 622. 

7412 N.Y.S.2d 260 (Co.Ct. 1938), affd 258 App.Div. 778 (4th Dep’t 1939). 
75 255 App.Div. 333 (4th Dep’t 1938). 

76 169 Misc. 1025 (Sup.Ct. 1938). 
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a usurious loan a vendor is free to ask one price for cash and 
another, no matter how much higher, for credit without en- 
dangering the transaction as usurious.”™ 

Three years later the putative rebellion could be shrugged 
off in one brief sentence: “what the plaintiff claims was usury 
was really the difference between the cash price and the 
credit price.""* Not much damage to commercial interests 


had been done, and unlike the Ohio lower court decision dis- 
cussed just above, the Rochester City Court cases (or, at least, 
one of them) do not stand uncontradicted in the books. In the 
light of the recent ferment at higher levels, in other jurisdictions, 
this small bit of New York history may be worth recalling. 


77 Id. at 1026. 
78 Bonetti v. United Beauty Supply, 31 N.Y.S.2d 468, 465-66 (Sup.Ct. 1941). 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Safe Deposit Company Not Liable Where 
Procedures Showed Reasonable Precaution 


A typical safe deposit box case has been decided by an 
Illinois court. The case involved the alleged loss of some 
$37,750 in cash from a safe deposit box rented by an eighty year 
old woman. In her complaint the woman charged that the loss 
occurred by reason of the safe deposit company’s negligence 
in the maintenance and protection of her property. The com- 
pany’s answer denied carelessness and negligence and averred 
that the company exercised the ordinary care and diligence 
required of a bailee. 


In ruling in favor of the company the court set forth at 
length the procedures used in the operation of the safe deposit 
vault. It concluded that every reasonable precaution was 
employed to protect the property of the safe deposit renters 
including the careful selection of employees, the supervision 
of the vault, and the procedure for accounting for the box keys. 


Further, the court pointed out that “It would be a dangerous 
doctrine and an invitation to fraud to allow a renter to recover 
upon the mere statement that cash or securities were found 
missing from his box, or had in some unknown way disappeared, 
without requiring a fair degree of proof of negligence on the 
part of a safe deposit company.” Henderick v. Uptown Safe 
Deposit Company, Appellate Court of Illinois, 159 N.E. 2d 58. 
The opinion of the court is as follows: 


FRIEND, P.J.—Plaintiff, who had rented a safe deposit box in the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1350. 
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vault of defendant, Uptown Safe Deposit Company, a corporation, 
brought suit to recover damages for the alleged failure of defendant to 
keep safe $37,750 in cash alleged to have been placed in the box and to 
have disappeared. Trial by the court and jury resulted in a verdict for 
the amount claimed, and after the denial of post-trial motions, judgment 
was entered on the verdict, from which defendant appeals. 

The complaint, as amended, alleges that the funds were not lost or 
misplaced by plaintiff but, through the carelessness and negligence of 
defendant in the maintenance and protection of her property, disap- 
peared from the box leased for her use. Defendant’s answer denied care- 
lessness and negligence and, by way of affirmative defense, averred 
that it exercised the ordinary care and diligence required of a bailee in 
the preservation of any and all deposited property by plaintiff when the 
box was in the exclusive control of defendant and not in the use of 
plaintiff or the corenters. 

It is agreed that the relation between the parties was that of bailor 
and bailee. Within this relation, the depositary for hire was bound to 
exercise ordinary care and diligence in the preservation of plaintiff's 
property. Ordinary care in such cases has been defined to be such care 
as prudent men take of their own property; and ordinary diligence, as men 
of common prudence usually exercise about their own affairs. Bauman v. 
National Safe Deposit Co., 124 Ill. App. 419; Mayer v. Brensinger, 180 II. 
110, 54 N.E. 159; National Safe Deposit Co. v. Stead, 250 Ill. 584, 95 N.E. 
973. The duty of exercising such care arises from the nature of the 
business which the safe deposit company carries on. The obligation 
to discharge such duty is implied from the relation between the parties. 
National Safe Deposit Co. v. Stead, 250 Ill. 584, 95 N.E. 973. However, 
defendant was not an insurer of the safety of the contents of plaintiff's 
deposit box. Hauck v. First National Bank of Highland Park, 323 Ill.App. 
800, 55 N.E.2d 565. It is fundamental that in an action based on neglig- 
ence the plaintiff must not only allege but also prove actionable neglig- 
ence; and while plaintiff is entitled to the most favorable inferences that 
can be drawn from the evidence, nevertheless, in a case of this kind, there 
must be some competent evidence that the money had been taken from 
the box without the knowledge or consent of plantiff and the corenters, 
by reason of defendant’s failure to exercise ordinary care in safeguarding 
her property. 

From evidence adduced upon the hearing, as set out in a record of 
almost 500 pages, it appears that plaintiff was about eighty years old at 
the time of trial and had been a resident of Chicago since 1898. For 
about thirty years she and her husband Edemond had been engaged in 
the business of renting furnished apartments and sleeping rooms. In 
November 1951 they rented jointly box No. C786 in defendant’s vault, 
in which they deposited, from time to time, cash proceeds from the 
income of their business enterprise. In August 1953 plaintiff was ad- 
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vised that her husband was incurably ill, and for that reason she wished 
to have his name taken off their box. Accordingly, on the fifteenth of 
that month she communicated her wishes to the officers of the safe deposit 
company, and, because her husband was too ill to accompany her to the 
vault and sign a surrender card, she was advised, in order to effectuate 
the change immediately, to surrender the jointly-held box and take out 
another box in her own name. In accordance with that advice, box No. 
13 414 was assigned to her as the sole renter. She took both boxes to a 
booth in the vault, removed all the contents from the jointly-held box and 
transferred them to the newly assigned box held in her name only. She 
testified that at the time of this transfer she had cash accumulations in the 
safe deposit box of something over $89,000. Her husband died Septem- 
ber 23, 1953, and shortly thereafter, on October fourteenth, her son 
Joseph Henderick and her daughter Helen Gehrke went to the office 
of the safe deposit company to sign a contract making them co-tenants 
of box 13 414. A week later, on October 21, 1953, plaintiff and her 
daughter took the box to a booth and found in it $51,650, an amount 
which represented a loss, so they contended, of $37,750. In testifying 
as to the amount of $51,650 plaintiff consulted a memorandum on which 
her daughter had written that amount and which plaintiff took to the 
witness stand with her because, as she explained, she couldn’t “remember 
so good any more.” 

Plaintiff had savings accounts totaling in excess of $40,000 and placed 
in five banks. Her business was conducted on a cash basis, and whenever 
she had more cash at home than she thought prudent, she deposited it 
in her safe deposit box. Evidently it was her practice to put cash in her 
box and then take it out from time to time to purchase bonds, generally 
at the Uptown National Bank. She once testified that she and Mr. 
Henderick counted the money in August 1953; later she stated that she 
could not remember when they counted it. From the record it appears 
that on October 21, 1953, she purchased at Uptown National Bank 
government bonds in the amount of $5,250, $5,250, and $20,000 (cost 
price), in which she, or she and her son or daughter, were named as 
owners. In the aggregate they represent a cost value of $30,500, a sum 
not a great deal less than the $37,750 for which plaintiff is suing. Previ- 
ously, on December 24, 1952, she had purchased a government bond in 
the amount of $3,000 in her husband’s name; on March 11, 1953, she had 
purchased a $525 government bond in her own name; on March 12, 1953, 
she had purchased a $3,000 government bond, and on April 23, 1953, a 
$6,000 government bond, both bonds in the name of herself and her 
husband. All these bonds were purchased at the Uptown National 
Bank; from the first purchase recorded here, on December 24, 1952, to 
the last, on October 21, 1953, her cost price investment in government 
bonds totaled $43,025—a total, one may note, not greatly in excess of the 
$37,750 for which plaintiff is suing. In February of 1954 she purchased 
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a government bond in the amount of $11,625 at the First National Bank 
in Chicago. 

Plaintiff and her daughter testified that there was but $51,650 in 
the box on Wednesday, October 21, 1958, when plaintiff opened it at 
11:00 a.m. Plaintiff estimated, as she testified, that $37,750 was missing, 
and immediately reported the alleged loss to the vault authorities. 

The quarters of the Uptown Safe Deposit Company, which is a 
wholly owned subsidiary of the Uptown National Bank of Chicago, are 
in the building located at the southeast corner of Lawrence and 
Broadway. The safe deposit vault is in the basement and does not 
touch the outside wall of the building. At the front entrance to the 
vault, on the south side, there is a lobby, accessible by stairway or eleva- 
tor, from the street level lobby. The banking quarters, located on the 
second floor of the building, have private passages from the tellers’ 
cages on the south side which connect with a private elevator or stairway 
providing direct access to the vault; on the basement level, the stairway 
and elevator open into a service lobby which connects, on the east, with 
the vault lobby. The business office of the safe deposit company, in 
which are kept the card indices containing the names and box numbers 
of the renters, is located to the south of the vault lobby and is separated 
by a customers’ counter where a device is kept which stamps on each 
box holder’s admission ticket the year, month, day, hour and minute of 
every entry to the box; the renter is required to affix his signature to 
the admission ticket whenever entering the vault. 

The safe deposit vault is made of reinforced concrete, 16 to 18 inches 
thick. There are two vault doors, one leading from the vault proper to 
the vault lobby, the other leading out the west side of the vault to the 
customers’ booth lobby, which has a line of customers’ booths on either 
side. The front door is about 18 inches thick, made of steel, and has 24 
locking bolts. The side door is also steel, 12 to 14 inches thick, and like- 
wise has 24 locking bolts. Each door has two combination locks. The 
front door has a four-movement time clock, while the side door has a 
three-movement time clock. Both doors are of approved standard and 
grade. The customers’ booth lobby “dead-ends” at the north and during 
business hours is barred at the south by a locked gate made of metal 
grill work. During business hours both vault doors remain open; the one 
at the south end of the vault leading to the lobby is barred by a locked 
day gate made of metal grillwork. A buzzer controlled by an employee 
in the business office admits a renter into the vault after he has signed 
an admission ticket and been properly identified. 

The vault contains some 14,000 safe deposit boxes. The section con- 
taining plaintiffs box was acquired as a new unit from Diebold, Inc., 
and installed in November 1947. Plaintiffs box had been rented only 
once before—to Herbert P. Bennett, a pharmacist, and Edna, his wife. 
Two keys are issued to each holder of a renter’s box. None of the 
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boxes can be opened without the use of one these keys, together with 
the guard key; the box holder’s key cannot be inserted to become opera- 
tive until the guard key is inserted and turned. The guard keys are in 
the personal possession of the vault custodians on duty at all times, 
except while the vault is closed between the end of one business day 
and beginning of another; at such times they are locked inside the vault. 
The keys to the unrented boxes are kept locked in one of the boxes under 
the control of Mr. McCabe and Mr. Kradwell, employees of defendant. 
The lock and key of any box surrendered by a box holder are thereupon 
changed. When the lock is taken off the box, the numbers on the keys are 
eradicated. The lock, with the keys, is put into stock; then a lock which 
has been in stock is taken out, put on the door, and the number cor- 
responding with the box number is put on the keys with a die and 
hammer. This would not be done for some weeks, or possibly some 
months, after the lock had been taken off another door; in the interim, 
the keys would have no number. Since no record was kept of the door 
from which the lock was taken, no one would know where the lock was 
before it was put on the new number, and the keys numbered accord- 
ingly. The care and installation of the locks on the cubicle doors was 
in charge of Adolph Hodel, a locksmith who worked for Herring-Hall- 
Marvin Safe Company, York Safe Company, and Diebold, Inc., and who 
is now doing independent contracting work of the same nature for the 
First National Bank, City National Bank, and Continental Illinois 
National Bank, all of Chicago. He was the only locksmith who worked at 
the Uptown Safe Deposit Company during the year 1953. The two keys 
furnished plaintiff by defendant are Diebold keys supplied with the 
boxes by the manufacturer and marked with the name Diebold to in- 
dicate the manufacturer. In the event a renter loses one of his two keys, 
a new key, in duplicate form, is made on a lathe or grinder, and the 
blank keys are counted out and accounted for by the locksmith. 

There is a guard on duty at the vault from the time it is closed until 
it is opened on the next business day. Two American District Telegraph 
pull boxes or checks are on the outside of the vault, one on the east 
wall, the other on the north wall. The guard is required to pull or 
turn the check at least once every hour; if he misses a call the American 
District Telegraph Company, which has offices in the same building, 
immediately investigates to determine why the call was not made. The 
time lock on the front vault door is set at the close of each business day— 
1:00 p. m. on Wednesdays, 4:00 p. m. on the other business days of the 
week; it is then checked by one of the officers of the safe deposit com- 
pany, after which the door is closed and locked. Either Mr. McCabe 
or Mr. Kradwell remains inside the vault until the bank tellers have all 
their trucks in; then the time locks on the side door are set, and the door 
closed and locked in the same manner as the front door. These doors 
cannot be opened until the morning of the next business day, and then 
only by designated officers having the combinations. Two officers of 
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the safe deposit company and four officers of the bank know one of the 
combinations of each of the two doors to the vault; the other combination 
on each door is known to the other officers of the bank, but no one 
individual knows the two combinations on one door or the other. 

All the funds and securities of the Uptown National Bank are kept 
in defendant’s vault, except that such amounts as are needed for the 
day’s banking transactions are taken upstairs in the morning and not 
returned to the vault until the close of the business day. The reserve 
cash, averaging over $300,000, is kept in a large safe deposit box, while 
some of the securities are placed in boxes similar to plaintiffs. The 
vault also contains fourteen or more tellers’ safes, in the rear of the 
vault area and apart from the renters’ boxes, into which the tellers’ trucks 
are wheeled after the close of business, and in which funds used ‘during 
the business day are kept outside of banking hours. The vault area used 
by the bank is separated from the renters’ boxes by an ordinary door. 
The tellers’ balance daily. The signatures of two bank officers are requir- 
ed to gain access to any of the deposit boxes used by the bank. 

Whenever a box holder desires entry to his box, he is required to sign 
an entrance ticket pertaining to his box. This he presents to the counter- 
man at the business office who checks the signature, and if is found to be 
that of the renter, the ticket is initialed and time-stamped. The 
counterman then admits the renter to the vault by releasing the lock 
on the day gate at the front vault door by means of a buzzer. He is 
met by a custodian who examines the ticket; if it is found in proper order 
the custodian, using the customer’s key and his own guard key, unlocks 
the cubicle in which the box is locked. 

If a box holder takes his box to one of the booths in the booth lobby, the 
door of the cubicle is opened and the custodian gives him back the key 
with the box. The door to the booth locks behind the customer after 
he has entered, and when he comes out the booth door automatically 
locks again. The custodian then examines the booth to ascertain if 
anything has been left there; any articles found are turned over to the 
manager and returned to the owner if he can be traced. The vault is 
cleaned daily by a maintenance man in the presence of the manager or 
a custodian. The vault mechanism is inspected every two months by 
Diebold, Inc. It appears that during the past eighteen years no burglaries 
or hold-ups have occurred. Renters at times have complained that items 
were missing, but subsequently they were always found some place other 
than the vault area; never has there been any actual loss on defendant's 
premises. In the present case there was no mark on the face of the 
door of the cubicle which showed any tampering; the original lacquer 
was still on it. 

The evidence discloses that the safe deposit company used care in 
the selection of its employees. With one exception, all the employees 
had satisfactorily passed lie-detector tests and had been recommended 
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for their positions by crime-detection laboratories. Miss Dalk, the sole 
exception, had been recommended by Mr. Wuehrmann, president of 
the Uptown National Bank at the time she was employed. 

W. R. Davis, president of the Howard Safe Deposit Company, 
located at 1787 Howard Street, Chicago, testified in detail as to the 
operation of his company. It is affiliated with the North Shore National 
Bank and has quarters on the same floor. From his testimony it appears 
that the Howard Safe Deposit Company operated in substantially the 
same manner as the defendant deposit company here. 

We have carefully examined the decisions cited by the respective 
parties. In most cases on bailments the question of burden of proof 
is paramount. If plaintiff has sufficiently proved a case of prima facie 
negligence against defendant or, as some courts put it, has created a 
presumption of negligence, then the burden of proceeding with the 
evidence shifts to the defendant. However, this presumption is not 
evidence; rather, it relates only to a rule of law as to which party shall go 
forward and produce evidence sustaining the matter at issue. A presump- 
tion will serve as, and in the place of, evidence in favor of one party 
or the other until prima facie evidence has been adduced by the 
opposite party, but the presumption should never be placed in the scale 
to be weighed as evidence. 10 Ruling Case Law, Evidence, sec. 44; 20 
American Jurisprudence, Evidence, sec. 166; Wigmore on Evidence, vol. 
9, sec. 2508. Although there is some difference in viewpoint evident 
in the decisions, the principle now seems to be well established that 
the burden of proof never shifts. In Roberts v. Minier, 240 Ill.App. 518, 
where plaintiff brought suit to recover the value of bonds alleged to have 
been stolen when defendant's safe deposit vault was entered by thieves, 
the court said: “Defendant did not hazard his case upon a failure of 
plaintiff to make a case. He put in evidence which at least tends to rebut 
every wrongful and negligent act charged against him. We held, when 
the case was formerly here, that to meet the plaintiff's case it was neces- 
sary as matter of probative value of the evidence to equal or overcome 
it. But we did not by that mean to hold that the burden of proof rested 
at any time with defendant, or shifted from the plaintiff to the 
defendant as counsel seems to think. As Thayer says, after his usual 
thorough and discriminating discussion of this subject: “We see that 
the burden of going forward with the evidence may shift often from side 
to side; while the duty of establishing his proposition is always with the 
actor and never shifts.’ (Preliminary Treatise on Evidence, 378.) See 
1 Greenleaf on Evidence, page 105 (16th ed. Wigmore). This doctrine 
is applied in Donovan v. St. Joseph’s Home, 295 Ill. 125, 129 N.E. 1; 
Miles v. International Hotel Co., 289 Ill. 320, 124 N.E. 599; Kokzura 
[Koczora] v. Standard Safe Deposit Co., 221 Ill.App. 48, 49.” See also 
Hollingshead Motors Co. v. Crogan, 336 Ill.App. 423, 84 N.E.2d 440. 

In cases cited by plaintiff it appears that the receipt of the bailed 
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article was either admitted or established by a fair degree of proof, 
as in Heyman & Bros., Inc. v. Marshall Field & Co., 301 Ill.App 340, 22 
N.E.2d 776, where a diamond brooch was admittedly received by the 
bailee and discovered missing from the value room; in Brenton v. Sloan’s 
United Storage & Van Co., 315 Ill.App. 278, 42 N.E.2d 945, where the 
bailed articles were furniture admittedly received; in Byalos v. Matheson, 
$28 Ill. 269, 159 N.E. 242, where there was no question of plaintiff's 
having delivered the bailed automobile to bailee; in Dunne v. South 
Shore Country Club, 230 IlLApp. 11, where there was no question of the 
delivery of a fur coat to the checkroom; and in Chicago German Hod 
Carriers Union v. Security Trust & Deposit Co., 315 Ill. 204, 146 N.E. 135, 
where officers of plaintiff had counted the cash contents of the box more 
than once, and with the aid of their account books were able to 
establish a fair degree of proof as to how much cash was in the box before 
thieves broke in and absconded with the contents. In these cases the 
delivery and identity of the bailed property having either been admitted 
or proved, the burden of showing ordinary care in safeguarding the 
bailed goods was cast on defendants. In Lederer v. Railway Terminal 
Co., 346 Ill. 140, 178 N.E. 394, 77 A.L.R. 1497, the amount and value of 
bailed whiskey was undisputed, and the evidence showed 
that defendant had caused the sprinkler system to be shut off 
entirely. On certiorari to the State Supreme Court the judgment of the 
Appellate Court holding in favor of defendant bailee was reversed and 
the cause remanded with directions to the Appellate Court to either 
affirm the judgment of the trial court in favor of plaintiff bailor or to 
reverse the judgment and remand the cause to the trial court for a new 
trial. 

Plaintiff also relies on cases where some degree of negligence was 
established by the bailor, as in Saddler v. National Bank of Bloomington, 
403 Ill. 218, 85 N.E.2d 738, where the wife of the lessee of the box, 
obtaining the key, was permitted by the vault authorities, without the 
consent of the lessee, to enter his box, while he was away in the armed 
services, and take his property from it; in Kammerer v, Graymont Hotel 
Corp., 337 Ill.App. 434, 86 N.E.2d 888, where (as appears from the briefs, 
although the evidence is not set out in the opinion proper) it was shown 
that a master key was temporarily mising; and in Mayer v. Brensinger, 
180 Ill. 110, 54 N.E. 159, where plaintiff showed that he had deposited 
in his safe deposit box money which had come into his hands as the 
result of distribution of the residue of an estate, and where an em- 
ployee of the owner of the safe deposit vault, although knowing the 
depositor was then in a detention hospital {with a mental illness), per- 
mitted two strangers to have access to his box without. identification, 
except that they had the key and power of attorney purporting to be 
signed by the depositor. 

Miles v. International Hotel Co., 289 Ill. $320, 124 N.E. 599, 602, a 
bailment case, contains a good statement of the guidelines to be followed: 





858 THE BANKING LAW JOURNAL 


“The weight of modern authority holds the rule to be that, where the 
bailor has shown that the goods were received in good condition by the 
bailee and were not returned to the bailor on demand, the bailor has 
made out a case of prima facie negligence against the bailee, and the 
bailee must show that the loss or damage was caused without his fault. 
Cumins v. Wood, 44 Ill. 416; Schaefer v. [Washington] Safety Deposit 
Co., supra [281 Ill. 48, 117 N.E. 781]. The effect of this rule is, not to 
shift the burden of proof from plaintiff to the defendant, but simply the 
burden of proceeding. * * Plaintiff in error had the burden of showing 
what property she delivered to defendant in error and the value of this 
property. After she established her prima facie case, then the duty of 
defendant in error was to show that it was not negligent in keeping this 
property, if it was ever intrusted to its care.” Mere proof of loss, how- 
ever, will not make a prima facie case. Roberts v. Minier, 240 IlLApp. 
518, citing numerous decisions in this State and elsewhere, also presents 
a full and logical discussion of the rule. 

There is, in the instant case, nothing more than plaintiff's testimony, 
supported by that of her daughter (who had to depend on her mother’s 
assessment of the amount), that $37,750 in cash was missing from her 
safe deposit box. Plaintiff, a woman about eighty at the time of the trial, 
commented herself that she couldn’t “remember so good any more”; 
moreover, she did not employ a methodical system—perhaps it would be 
more accurate to say that she did not employ a system at all—in keeping 
a record of her cash deposits in the box. There is no evidence that the 
money claimed to be missing had been taken from the safe deposit box 
without the knowledge or consent of plaintiff or one of the corenters. 
From the facts concerning the operation of the vault, plaintiff attempts 
to deduce the theory that one or more of the bank tellers, after checking 
their accounts at the close of the banking day and delivering the pro- 
ceeds by truck to the vault area, may have surreptitiously gained access 
to plaintiff's box through some unexplained means and taken from it the 
cash alleged to be missing. There is no evidence that any of the 
tellers ever entered the area of the vault where customers’ safe deposit 
boxes were located, or that they could have gained access to plaintiff's 
box if they ‘had entered that area. After the front door of the vault was 
locked, a guard or custodian always remained in the customers’ area 
until all the funds from the tellers’ trucks had been deposited in the 
bank’s vault boxes, and the side door of the vault area was never closed 
nor the time lock set until this operation was completed and all the tellers 
had left. Plaintiffs theory is purely speculative, conjectural and without 
evidentiary support. One would, indeed, be forced to Procrustean 
efforts to conform plaintiffs evidence to the proof required in a case of 
bailment. 

In Shoeman v. Temple Safety Deposit Vaults, 189 Ill.App. 316, a case 
similar on the facts, Mr. Justice McSurely, in discussing plaintiffs theory 
(there also advanced without evidentiary support) that a dishonest 
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employee might have surreptitiously obtained keys to a safe deposit box 
and removed the contents, pertinently observed that “While this is an 
ingenious and in some respects a plausible theory, it does not attain to the 
dignity of proof. There is no direct evidence that any employee took 
the money from the box”; and after stating that plaintiff's theory could 
not be accepted without indulging in one presumption based upon 
another presumption, continued: “The defendant was not obliged to 
prove a condition of perfect safety in the management of the vault, and 
certainly not a condition beyond any possible speculative theory of 
insecurity. The case should not have gone to the jury upon the theory 
that unless the defendant proved its deposit boxes to be aboslutely 
impregnable it would be held negligent. As we have said, the defendant 
was bound to use only ordinary care, and the evidence shows beyond any 
question that such a degree of care was exercised.” 

Without further reviewing the numerous authorities in this State and 
elsewhere cited by the respective parties, it may be said that those 
cases involved facts showing that if those in charge of the boxes had 
exercised ordinary care, the bailees would not have been liable for the 
losses. The principle underlying all the cases to which our attention has 
been called and in which the plaintiff prevailed is that the receipt of the 
bailed article was admitted or established by a fair degree of proof, and 
that the loss was occasioned through the imprudent operation of agents 
or agencies under the control of the bailee. See Mayer v. Brensinger, 
180 Ill. 110, 54 N.E. 159. After a careful consideration of the evidence in 
the instant case and the law applicable thereto, we have reached the con- 
clusion that plaintiff did not prove negligence as charged, and that the 
case should not have been submitted to the jury. 

Moreover, defendant’s proof showed without contradiction that every 
reasonable precaution was employed to safeguard the property of its 
renters. Its employees were carefully selected, access to its vault was 
carefully supervised, its box keys were meticulously accounted for. De- 
fendant was bound to use only ordinary care, and the evidence shows 
beyond question that such a degree of care was exercised. It would be 
a dangerous doctrine and an invitation to fraud to allow a renter to 
recover upon the mere statement that cash or securities were found 
missing from his box, or had in some unknown way disappeared, without 
requiring a fair degree of proof of negligence on the part of a safe 
deposit company. 

For the reasons indicated, we think that the court should have directed 
a verdict in favor of defendant at the close of plaintiff's case, or, in any 
event, have allowed defendant’s motion for judgment notwithstanding 
the verdict. Accordingly, the judgment of the Circuit Court is reversed, 
and the cause remanded with directions that judgment be entered in 
favor of defendant, notwithstanding the verdict. 

Judgment reversed and cause remanded with directions. 

BRYANT and BURKE, JJ., concur. 





THE BANKING LAW JOURNAL 


20-Year Statute of Limitations Applicable to 
Sealed Notes in Florida 


A suit involving sealed promissory notes has been decided 
by a Florida court. The notes, payable on demand, were issued 
in January, 1937. Partial payments were made in November 
1937 and written acknowledgment of the debts was made in 
1938. In October, 1957, the payee brought suit on the notes 
against the maker who maintained that recovery was barred 
by the running out of the Statute of Limitations. 

The court held for the payee on the ground that the 
Statute of Limitations did not bar this action. At common law, 
partial payment or acknowledgment of a debt on a sealed 
instrument would not interrupt the running of the Statute of 
Limitations as it would on an ordinary promissory note. The 
Negotiable Instruments Law removed this difference between 
ordinary notes and sealed instruments but the procedural rule 
of the 20 year statute of limitations remained applicable to 
sealed instruments. As a consequence the 20 year period still 
applied to these sealed notes with the additional benefit to 
the payee that the period was calculated from the time of the 
written acknowledgment of the debt. The payee having 
brought suit within 20 years of the written acknowledgment 
was, therefore, not barred from recovering on the notes. 
Wester v. Rigdon, District Court of Appeal of Florida, 110 
So. 2d 470. The opinion of the court is as follows: 


WIGGINTON, J.—Plaintiff sued on three sealed promissory notes and 
now brings this appeal from a summary judgment for the defendants. 

The complaint was filed on October 31, 1957. It alleged that on 
January 22, 1987, defendants executed and delivered to plaintiff three 
promissory notes, each of which was under seal and payable on demand; 
that partial payments were made, the last of which was on November 30, 
1987; that one of the defendants wrote a letter to the plaintiff on August 
12, 1988; and that this letter contained an acknowledgment of the 
indebtedness which he promised to pay. It was upon defendant's failure 
and refusal on demand to make any further payments that suit was 
instituted. 


NOTE-For similar decisions see B. L. J. Digest (Fifth Edition) § 1368. 
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Before answering, defendants filed a motion for summary judgment 
on the ground that it was shown on the face of the complaint that the 
cause was barred by the statute of limitations and, therefore, no genuine 
issue as to any material fact was presented. After hearing, the trial court 
granted defendants’ motion upon finding that the notes in question were 
specialties, and, therefore, neither partial payment nor written acknow- 
ledgment would operate to toll the statute of limitations. It was concluded 
that the action was barred for the reason that it was not commenced 
within the twenty-year limitations period provide by statute.’ 

At common law, and by the unwritten law merchant, a written promise 
to pay, executed under the seal of the maker, was known as a “bill single” 
or “writing obligatory.” Although otherwise identical in form to a 
promissory note such sealed instruments constituted specialities? and 
were held to be entirely distinct and different.* It was generally held 
that neither part payment nor an acknowledgment and new promise to 
pay would serve to toll the statute of limitations thereon.‘ 

Under the common-law rules of pleading the distinctions between 
promissory note such sealed instruments constituted? and 
Florida courts in considering questions of pleading and proof. A 
declaration in assumpsit upon a promissory note, eo nomine, could not 
be supported by proof of a sealed instrument; and, conversely, an action 
on a specialty could be maintained only in a proceeding sounding in 
covenant or debt.* 

The common law of England is in effect in Florida except insofar as 
it is modified or superseded by statute.‘ By adoption of the negotiable 
instruments law’ the Legislature of this State has radically reformed 
the common law in regard to promissory notes under seal. At common 
Jaw sealed notes were non-negotiable, whereas under our statute the 
validity and negotiable character of such an instrument is not affected 
by the fact that it bears a seal.* While the presence of a seal at common 
law carried with it a conclusive presumption of valid consideration, a 
failure of consideration, either in whole or in part, may be pleaded as a 
defense under our statute’ without regard to the presence of a seal. 
Although suit on a sealed promissory note at common law was required 
to sound in covenant or debt, it is considered under our statute as a 
promise to pay a sum certain in money,'® action on which may be 
maintained in assumpsit. 


ES. §95.11(1), F.S.A. 

* Carruthers v. Peninsular Life Insurance Co., 150 Fla. 467, 7 So.2d 841. 
2See: Hooker v. Gallagher, 6 Fla. 351; Comerford v. Cobb, 2 Fla. 418. 
‘34 Am.Jur., Limitation of Actions, § 291. 


°FS. §8 674.07, 674.27 and 674.31, F.S.A. 
FS. § 676.47, F.S.A. 
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By virtue of the negotiable instruments law in effect in this State, the 
only legal distinction between sealed and unsealed promissory notes is 
that actions on the former may be commenced within twenty years from 
the effective date thereof,’ whereas suit upon the latter must be com- 
menced within five years of such date.!? In all other respects all practical 
differences between the two types of instruments have been effaced. As 
stated by Justice Strum in Cracowaner v. Carlton National Bank.'* 


“Both create the same rights and liabilities between the parties. 
The presence of a seal now has no influence on the substance or 
effect of the note as such, but is effective only for the purpose of 
determining the time within which an action may be brought to 
enforce the rights of the obligee or holder thereof. The latter 
proposition relates not to the form of the remedy, but to the time 
within which appropriate remedy is available . . . . The distinctions 
in the essential nature of the two instruments were the foundation 
for the technical common-law distinction as to the form of action. 
The reasons for the rule having been removed by statute, the rule 
should fall with the reason . . . . By virtue, however, of the Negoti- 
able Instruments Act., the seal is without significance when 
considering the substance and effect of the instrument as a 
promissory note, the rights and liabilities . . . thereunder, and con- 
sequently the form of action in which those rights and liabilities 
may be determined, because the common-law distinctions resulting 
from the presence of the seal upon a promissory note, which were 
the basis for the common-law distinction as to the form of action, 
have been abolished by the Negotiable Instruments Act, and a 
note under seal is therefore of the same essential nature in the 
respects just named as an unsealed note, unless, of course, a 
contrary intention appears from the instrument itself.” (Emphasis 
supplied. ) 


It seems clear, therefore, since sealed promissory notes are no longer 
clothed with the characteristics of common-law specialties, that the 
general rules relating to unsealed promissory notes, and the manner 
in which the statute of limitations relative thereto may be tolled, are 
equally applicable to promissory notes bearing the seal of the maker. 

The promissory notes upon which the instant cause is bottomed are 
demand notes upon which the statute of limitations began to run on the 
date of execution or issuance.'* It is the general rule in this jurisdiction 
that the time within which suit to enforce the payment of a promissory 
note must be commenced may be tolled either by part payment of 


14 Syerson v. Kimball, Fla.1949, 40 So.2d 781. 
11 FS. §95.11(1), F.S.A. 

12F.S. §95.11(3), F.S.A. 

1398 Fla. 792, 124, So. 275, 276. 
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principal or interest,’* or by written acknowledgment and renewed 
promise to pay,'* made before the statutory bar becomes complete. 

The complaint filed in the cause now considered affirmatively alleges 
a tolling of the applicable statute of limitations by a written acknowledg- 
ment and renewed promise to pay, and by partial payments, made before 
the bar became complete. There is nothing in the pleadings, or elsewhere 
in the record, to the contrary. This action having been brought within 
twenty years from the date of the last payment upon the notes sued on, 
it is not barred by the statute of limitations. 

For the foregoing reasons, the trial court erred in entering a summary 
judgment for the defendants. Therefore, the judgment appealed from 
is hereby reversed and the cause remanded for further ings. 

STURGIS, C.J., and ORVIL L. DAYTON, Jr., Associate Judge, 
concur. 

15 Dickson v. Humpfer, 111 Fla. 581, 149 So. 574; Vinson v. Palmer, 45 Fla. 630, 


$4 So. 276. 
16 Hall v. Brown, 80 Fla. 481, 86 So. 277; Vinson v. Palmer, supra note 15. 


State Banking Board Must Hold Proper Hearings 
in Charter Case 


Applicants filed a notice of intention to organize a bank in 
Colorado and the state banking board gave proper notice to 
banks in the area, indicating the time and place of the board’s 
hearings on the application. Various bank officers attended the 
hearings and the board denied the application on the basis that 
the area was already adequately served by existing banks and 
that the applicants were not experienced in the banking busi- 
ness. The applicants subsequently sought review of the order 
in the district court which reversed the board and ordered it to 
issue the charter. The board appealed this district court ruling. 

On the grounds that the records of the hearings before the 
board were inadequate and that the hearings themselves were 
improperly held, the appellate court remanded the case to the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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district court with directions for it to remand the matter to the 
board for a lawful hearing which would include recording 
of all testimony, exhibits and evidence and the making of 
specific findings of fact as the basis for an order denying or 
granting the charter. Colorado Banking Board v. Finnigan, 
Supreme Court of Colarado, 336 P. 2d 98. The opinion of the 
court is as follows: 


HALL, J.—The parties appear here in reverse order of their appear- 
ance in the trial court. We refer to the plaintiffs in error as the board and 
to the defendants in error as the applicants. 

Applicants filed with the commission their “Notice of Intention” to 
organize the “Southwest State Bank”, Denver, Colorado, and thereafter 
on February 21, 1958, filed their application for a charter to which are 
attached all supporting documents required by statute and many other 
documents of an evidentiary nature. 

On March 24, 1958, the board sent written notice of applicants’ 
request for a charter to twenty-seven banks, supposedly doing business 
in the community in which applicants’ proposed bank is to be located 
(as required by C.R.S. 53 Supp., 14-19-9(3)). Of those notified, five 
sent letters to the commission protesting the issuance of a charter and 


based their objections on the ground that existing facilities adequately 
served the area and creation of a new. bank would likely impair present 
facilities, and a lack of qualified personnel to operate the proposed bank. 
These objecting banks were given. notice by the commission that they 
would be given an opportunity “to present your views on the application 
of the proposed Southwest State Bank.” 


The record contains the following: 

Excerpts From Minutes of June 5, 1958: 

“At 2:00 p. m. the Board heard the proponents and objectors of 
the application for a charter for the Southwest State Bank. The appli- 
cants were represented by Mr. David Finnigan and Mr. William Hedges 


Robinson, Jr. Appearing to object to the issuance of said charter were 
the following: 


“‘Ross L. Hudson, President National City Bank Denver 
H. O. Murray, — President Union National Bank Denver 
Mr. Olson, National City Bank Denver 
Mr. Nelson, Union National Bank Denver 
David Golden, President Security Industrial Bank Denver 
Fred Kirschke, President Jefferson County Bank Lakewood 
Gale Sellens, Vice-Pres. Jefferson County Bank Lakewood 
Etienne Perenyi, President © North Denver Bank Denver 
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“*The meeting was held without. an official reporter. The concensus 
of the objectors was that no one contacted by them had complained 
of a shortage of present banking facilities, that the established banks in 
the area were well located to serve the same area considered by the 
applicants, that the existing banks were rendering complete banking 
services including adequate parking and drive-up facilities and that the 
existing banks were adequately capitalized to meet the growth of the 
area. The objectors further indicated they felt a new bank in the 
proposed area could not be a profitable operation for many years. 

“*The applicants indicated that from their survey of the area, mer- 
chants and individuals were desirous.of another bank and would 
patronize it due largely to the inconvenience of driving to existing banks. 
They presented architects sketches for a modern drive-in bank with 
generous parking facilities. The applicants also presented a booklet 
entitled “Supplemental Data” and discussed the material therein—a copy 
has been filed with the application. 

““Following a full discussion and questions by members of the 
Board, the applicants and objectors left the meeting at approximately 
4:45 p.m.” . 


also: 


“Excerpts From Minutes of July 17, 1958: 


“*The minutes of the regular meeting of June 5, 1958 having been 
mailed in advance to all members were, upon motion by Mr. Brown, 
seconded by Mr. Bacon, approved subject to correction of the date in the 
caption from June 6, to June 5, and to correction of the date set for the 
July meeting from July 10 to July 17. Motion passed unanimously. 
... The matter of the application for a charter for the proposed Southwest 
State Bank, Denver, was reviewed and discussed at length. It was 
moved by Mr. Bacon and seconded by Mr. Brown that the application 
for the charter for the said Southwest State Bank be denied for the 
reasons that the addition of the proposed facilities in the community 
would be detrimental to a sound banking system and that the persons 
who would serve as directors or officers, insofar as such persons are 
known are not qualified by experience; that the order hereto attached 
setting forth the findings of the Board with respect to this application be 
and the same is hereby is made the order of the Board; that the Chairman 
advise the applicant of the action taken by the Board and that such denial 
shall be without prejudice to the right of the applicant to file a new appli- 
cation at a later date. Motion passed unanimously.’” 

The Board made formal findings, the pertinent portions thereof being: 

1. That the area is adequately served and to grant the charter would 
be detrimental to a sound banking system. 

2. The Board further finds and determines that the persons who 
would serve as directors or Officers of the proposed banking facility, 
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insofar as such persons have been made known to the Board, have little 
or no actual banking experience or experience of the type which would 
sufficiently qualify them to operate a successful and sound banking 
facility as required by the laws of the State of Colorado. 

The commission denied the application, whereupon applicants sought 
review in the district court as provided by C.R.S. 53 Supp. 14-12-7. The 
district court ordered the commission to certify and return to the court 
a full and complete transcript of its records and proceedings in the matter 
“that the same may be reviewed by this court.” The commission com- 
plied with this order and on review the trial court reversed the order of 
the commission and ordered it to issue the charter. The commission is 
here, by writ of error, seeking reversal of the judgment of the district 
court. 

The commission admits that it failed to proceed lawfully in that 
no proper hearing was had, no record of the proceedings before the 
commission made, and findings made which go to matters not proper 
for its consideration. 

The record before the trial court and now before us is devoid of 
information as to what may have transpired at the hearings held June 
5, 1958, July 17, 1958, and August 21, 1958. Those hearings clearly 
contemplated by the law were held for the purpose of giving to all in- 
terested persons an opportunity to furnish facts or opinions for the 
guidance of the commission in the performance of its duties in granting 
or denying the charter. 

Without a full and complete record before us, we cannot pass upon 
the validity of the board’s order denying the charter. 

The following language from Board of County Commissioners in and 
for Fremont County v. Salardino, 186 Colo. 421, 318 P. 2d 596, 598, is 
applicable in this case: 


“‘Where the findings and determination of the administrative 
authority [the Board] are so imperfect and contradictory as to 
preclude the trial court from basing a considered judgment 
thereon, we, being in no better position than the trial judge, have 
but one course to pursue—we must reverse. ... Imperfection of 
the determination of an administrative board which leaves no 
avenue for the court to take in reviewing the matter, and which 
furnishes no basis upon which to resolve whether the board may or 
may not be sustained, requires reversal . . . 

“*,.. Administrative hearings should be decided according to 
the evidence and the law. Findings of fact should be sufficient in 
content to apprise the parties and the reviewing court of the 
factual basis of the action of the administrative agency, so that the 
parties and the reviewing tribunal may determine whether the 
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decision has support in the evidence and in the law. . . .’ [Geer v. 
Presto, 185 Colo. 536, 313 P.2d 980) 

“The judgment of the district court is reversed and the cause 
remanded with directions to the trial court to remand the matter to 
the Board of County Commissioners of Fremont County for 
hearing on the plaintiff's application and the taking and recording 
of all testimony, exhibits, and other evidence in support of the 
application, together with all testimony, exhibits and evidence in 
opposition to the application; for the making of specific findings of 
fact as the basis of an order granting or denying the license applied 
for.” (Emphasis supplied.) 


The order of remand above should be the order here, substituting 
Colorado Banking Board for “the Board of County Commissioners of 
Fremont County.” It is so ordered. 

KNAUSS, C.J., not participating. 


Bank May Recover Unearned Premiums From 
Insurance Company on Insurance Policy Loan 


The plaintiff bank brought suit against an insurer for return 
short term unearned premiums on three cancelled policies 
issued by the defendant company. The insured had taken out 
the policies prior to going into receivership and had financed 
the payment of the premiums with a loan from the plaintiff 
bank. The note from the insured to the bank was what is 
termed a “Stevens Plan” note, a copyrighted form of secured 
note which provides that any return premiums or losses payable 
to the insured are pledged as security for the loan. A copy of the 
note was forwarded to the insurance company which by signing 
a form provided in the notice of assignment acknowledged that 
it was aware of the assignment. When the insured went into 
receivership the insurance was properly cancelled and the bank 
sought to recover its security, the unearned premiums on the 
three policies. The insurance company refused to make pay- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $ 712. 
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ment on the ground that the policies were subject ‘to retro- 
spective premium audit and adjustment which extinguished any 
unearned premiums. 

The court ruled in favor of the bank, reasoning that the re- 
turn of the executed acknowledgment by the insurance com- 
pany created a contractual relationship between it and the 
bank. This relationship gave rise to'an implied promise by 
the defendant company, that the total annual premiums due 
defendant by the insured were the ones. stated on the face of 
the note. This being true the bank was induced to change its 
position to its prejudice by the failure of the acknowledgment 
of the insurance company to state that the premiums might 
vary from those stated in the note. Citizens State Bank v. 
Travelers Indemnity Co., Supreme Court of Wisconsin, 96 N.W. 
2d 834. The opinion of the court is as follows: 


CURRIE, J.—At the trial it was stipulated that, if the three can- 
celled policies were not subject to a retrospective premium adjustment, 
the amount of the unearned short term premiums due thereon at time of 
cancellation would exceed the amount’ due on the note ‘which the bor- 
rower insured had executed to the plaintiff bank. It is the contention 
of the plaintiff that the defendant insurance company-has' by contract 
estopped itself from introducing any evidence establishing that the 
policies were subject to a retrospective premium audit and adjustment. 
This the defendant denies. It is the further position of the defendant 
that the evidence introduced by the plaintiff failed to prove a cause of 
action. 

The insured to whom the three policies‘in question were issued is the 
Clintonville Transfer Lines, Inc., a common motor carrier hereinafter 
referred to as “Clintonville.” The term for which all three policies were 
issued was for one year commencing February 1, 1955. The types of 
policies, and the original premiums for each were as follows: 


Workmen’s compensation $3,585.00 
General liability 341.08 
Public liability and property damage 8,813.90 


Total original premiums $12,739.98 


Clintonville made a downpayment of $4,841.95 on such premiums and 
borrowed $7,898 from the plaintiff bank with which to pay the remaining 
balance. A “Stevens Plan”..note was executed by..Clintonville to the 


ASSIGNMENT OF ; INSURANCE 869 


bank for such loan in the sum of. $8,062.55, which amount included 
$164.55 of interest. The note. provided that such sum of $8,062.55 was 
payable in nine monthly instalments... . 

A “Stevens. Plan” note . is a special copyrighted form of secured note 
designed to enable banks to finance loans for insurance premiums with 
safety. Such safety consists in the fact that under the plan any return 
premiums, or losses payable to-the insured; are pledged as security, and 
the amount of the loan owing at any time is not to exceed the amount of 
return or unearned premiums. A description of the policies, the prem- 
iums of which are being partially financed by the loan, is stated on the 
face of the note in blanks provided for such purpose. Such description 
includes the name of the insurance company, the policy number, the 
premium, the kind of coverage, the date of the policy, the term, and the 
expiration date. The security clause of the note appears below such 
description and provides as follows: 


“As security for the indebtedness evidenced hereby, the under- 
signed insured hereby assigns to the bank any and all sums which 
may be or become payable to the undersigned insured in con- 
nection with or on account of ‘said policy, including: 

“(a) Any return premium which may become due under the 
said policy, other than from cancellation; and “- 

“(b) Any unearned premium which may become due on ac- 
count of cancellation of said policy’ at any time by the under- 
signed insured, the bank, or the insurance company; and 

“(c) Any payment on account of loss which reduces or voids 
the unearned premium of the policy, subject however to all mort- 
gage interest, if any.” | 


The note also contains a clause which directs and authorizes the 
insurance company issuing the policies to make all payments of return 
premiums and losses to the bank. Below the place provided on the 
face of the note for the signature of the borrower insured appears a 
notice to the insurance company or companies which have issued the 
described policies. Such notice on the face of the instant note read as 
follows: 


“To the Insurance Companies mentioned in the foregoing table: 


“Notice is hereby given you.that we are financing the 
premium(s) on the above described policy .(:ies ) and/or bond(s), 
and your attention is directed to-the terms thereof. The above 
‘mentioned insured(s) have properly executed in our favor the 

-- original of the above note and assignment. 
«> “We will issue check(s)-.to-the. order of the agent(s) noted 
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below in payment of the premium(s) above mentioned and shall 
forward same to said agent(s) within forty-five (45) days from 
date of policy(ies) and/or bond(s) unless you instruct us prior 
thereto to issue said check(s) to your order and forward same to 
you. 

“If the above mentioned policy(ies) and/or bond(s) issued 
by you or your agents to the maker of the foregoing note differ in 
any way from the above description thereof, will you kindly 
advise us as promptly as possible. 


“G. S. Vassau Ins. Agency 
Insurance Agent 
Citizens State Bank” 


Before advancing the $7,898 on the note, the bank forwarded to the 
defendant by mail a duplicate copy of the note bearing the aforequoted 
notice together with a printed form of acknowledgment thereof to sign 
and return, The defendant completed such acknowledgment and re- 
turned it to the bank. In such acknowledgment the defendant took 
no exception to the description of the three policies appearing on the 
face of the note, which description set forth the respective premiums 
payable in dollars with no mention that such premiums were subject to 
audit and retrospective adjustment. Such acknowledgment also bound 
the defendant to make any payment of returned premiums or losses 
directly to the bank. After receipt of such acknowledgment the bank 
advanced the $7,898 which was paid to defendant’s agent to cover the 
balance of original premiums due. 

Thereafter, Clintonville made three monthly instalment payments of 
$895.84 each to the plaintiff bank. Clintonville then went into receiver- 
ship and no further payments were made. Notice of default was given 
by the plaintiff to the defendant which had the effect of cancelling the 
policies. The plaintiff requested the defendant to pay over to it the 
amount of the short term unearned premiums. The defendant refused 
on the ground that the policies were subject to a retrospective premium 
adjustment, which adjustment had extinguished any short term unearned 
premiums. 

It is significant that the policies themselves were not pledged by 
Clintonville to the plaintiff bank but only certain payments that might 
accrue to Clintonville thereunder. One Koch, the officer of the plaintiff 
bank who handled this particular loan, testified that the bank never saw 
the three policies described in the note. Koch further testified that it was 
not customary for the bank in making these “Stevens Plan” loans to have 
the policies in the bank’s possession. By a paragraph in the face of the 
note, Clintonville acknowledged receipt of the policies. Under these 
facts, and the wording of the acknowledgment executed by the defendant 
and returned to the bank, we determine that there was no duty on the 
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part of the bank to request an inspection of the policies as a condition 
precedent to advancing the money on the note. 

We further hold that the forwarding of the duplicate copy of the note 
bearing the notice to the defendant, and the return of the executed 
acknowledgment by the defendant, created a contractual relationship 
between the defendant and the plaintiff bank. The consideration for 
any express or implied promise on the part of the defendant, which 
resulted from such exchange of the notice and acknowledgment, was 
the advance by the plaintiff, after receipt of the defendant's acknowledg- 
ment, of the money loaned and its payment to the underwriting agent 
of the defendant. We are of the further opinion that this contractual 
relationship did give rise to an implied promise on the part of the 
defendant to the effect that the total annual premiums due defendant 
on the three policies were the amounts stated on the face of the 
“Stevens Plan” note. In the absence of any evidence that the plaintiff 
knew that the premiums were subject to retrospective adjustment, or was 
aware of facts which made it its duty to inquire into the matter, we 
deem such implied promise would be sufficient to estop the defendant 
from offering proof that the policies provided for a determination of 
premiums by subsequent audit and for a retrospective adjustment based 
upon such audit. This is because in the absence of extrinsic evidence 
to the contrary, the plaintiff bank was induced by the failure of the 
acknowledgment to state that the premiums might vary from the figures 
stated in the note to change its position to its prejudice. Cf. Callaway 
v. Evanson, 1956, 272 Wis. 251, 254, 75 N.W.2d 456. 


However, there is no estoppel in pais if the plaintiff bank knew that 
the premiums were subject to such audit on retrospective adjustment, or 
was aware of facts which made it its duty to inquire into the matter. 
Thorp Finance Corp. v. Le Mire, 1958, 264 Wis. 220, 228, 58 N.W.2d 641, 
44 A.L.R.2d 189; 19 Am Jur., Estoppel, p. 741, sec. 86. 

The defendant brought out in its cross-examination of Koch that 
he knew at the time of making the loan that workmen’s compensation 
policies were customarily written on a basis whereby the premium was 
subject to audit based upon the number of employees covered. However, 
there is no evidence that Koch knew that the two policies, other than the 
workmen’s compensation policy, which were described on the face of the 
note, were subject to a retrospective premium adjustment. Koch further 
admitted that the instructions for use of “Stevens Plan” notes stated that 
policies subject to retrospective premium adjustment are not suitable for 
financing under “Stevens Plan” loans. 

This testimony by Koch might prevent any estoppel in pais arising 
as to the stated premium of the workmen’s compensation policy. It 
certainly would have such effect to the extent that the audit which re- 
sulted in the retrospective premium adjustment as to such policy was 
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one limited to the payroll of the covered employees. However, this is 
a matter for the trial court to determine after both parties have presented 
their evidence on such issue. 

The fact, that there was evidence in ho. record that tended to in- 
dicate that the plaintiff bank was not misled to its prejudice by the 
defendant's acknowledgment with respect to the amount of the work- 
men’s compensation policy premium, did not entitle the defendant to 
a nonsuit. It was conceded on the record by the defendant that if the 
premiums on the three policies had not been subject to a retrospective 
adjustment, the unearned short term premiums returnable at the time 
the policies were cancelled would have exceeded the amount due the 
plaintiff on its note. This, together with the evidence as to the making 
of the loan and the mailing of the notice to the defendant and its return 
of the completed acknowledgment to the plaintiff, was sufficient to estab- 
lish a prima facie case in behalf of the plaintiff. The burden was there- 
fore upon the defendant to prove the extent to which the retrospective 
premium adjustment as to the workmen’s compensation policy would 
have reduced the amount which the plaintiff otherwise would have been 
entitled to recover. This constituted part of the affirmative defense 
pleaded in the defendant’s answer and would only partially defeat the 
plaintiff's cause of action. 

Judgment reversed and cause remanded for further proceedings not 
inconsistent with this opinion. 

HALLOWS, Justice (dissenting). 

We cannot agree with the reasoning of the majority opinion. In 
late years it has been a common custom for insureds to borrow from a 
bank to finance the payment of insurance premiums and to give as 
security an assignment of the return and unearned premiums and certain 
losses which may become due to the insured under the policies. It is 
common knowledge that fire and auto insurance covering single risks are 
written on a fixed predetermined premium basis. Insurance like work- 
men’s compensation, general liability, public liability, some fire policies 
and other policies are written on a retrospective basis, which means 
that the premium paid at the time of issuance may not be sufficient to 
cover the risk throughout the entire term. Such policies generally 
provide that the total premium due on the risk will be determined by a 
retrospective audit and the original premium adjusted accordingly. 

The Stevens Plan note and similar notes do not lend themselves to 
the financing of such policies because the losses payable thereunder 
are frequently not payable to the insured and the return or unearned 
premium may be very small, at least less than the amount loaned by the 
bank, and in some cases will cease to exist and an additional premium 
developed. To properly use a ‘note to finance insurance premiums the 
amount of the loan must be less than any return premium or unearned 
premium at all times or ‘the security is not adequate for the loan. 
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Whether the result is reached in any. given situation depends upon the 
amount of the loan, its provisions for payment and the typeof insurance 
policy involved. 

The evidence shows that the plaintiff bank had knowledge that work- 
meén’s compensation insurance was retrospectively rated and that the 
Stevens Plan note was not adapted to policies written on a retrospective 
basis. The plaintiff was-in the business of financing insurance policy 
premiums and ought to have known the nature of the insurance policies 
which were the subject matter of its security. If it did not it had the 
duty to inspect the policies which were available. The defendant in- 
surance company was authorized in-the note, which also constituted an 
assignment, to pay to the plaintiff any return-premium and any unearned 
premium “which may become due under the policy” and to include the 
name of the bank with the insured in any check for certain losses. The 
notice to the insurance company of the financing of the premiums re- 
quested of the insurance company is as follows: 


“If the above mentioned policy(ies) and/or bond(s) issued 
by you or your agents to the maker of the foregoing note differ 
in any way from the above description thereof, will you kindly 
advise us as promptly as possible.” 


The policies issued by the defendant were correctly described in the 
note as to number, premium, insurance company, kind of coverage, date 
term and expiration. 

Under these facts the majority opinion implied a promise on the part 
of the defendant to the effect that the total annual premiums due the 
defendant on the three policies were the amounts stated in the note. 
We find no basis for an implied promise in fact or in law that the 
premiums were any different than stated in relation to the kind of 
coverage described. The effect of this implied promise is to change the 
terms of the insurance contracts between the defendant and its insured 
and in effect make the defendant the guarantors of the note. After 
creating an implied promise the majority decision then estops the de- 
fendant from offering proof of the terms of the policy on the equitable 
theory that the plaintiff was induced by the failure of the insurance 
company to state in the acknowledgment that the premiums might vary 
from the figures stated in the note. 

The plaintiff having actual knowledge workmen’s compensation in- 
surance is written on a retrospective basis, and knowing that other types 
of insurance are written on such a basis, and the Stevens Plan note 
should not be used in connection with such policies, and having failed to 
inspect the policies which were available, did not-act with due diligence 
in making the loan and is in no position to assert an equitable estoppel 
against the insurance company. Wussow v. Badger State Bank of Mil- 


waukee, 1931, 204 Wis. 467, 234 N.W. 720, 236 N.W. 687. We do not 
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consider it the duty of the defendant to instruct the plaintiff bank in its 
business of financing. 

Since the policies did not differ in any way from the description 
thereof in the note the defendant was under no duty to inform the bank 
of the various terms of the policies. There is no basis for assuming that 
the amount and kind of premium was different than expressly stated in 
the note for the kind of coverage provided in the policy described. The 
misuse of the Stevens Plan note and the ignorance of the bank ought not 
to be charged to the defendant insurance company, who had no notice 
of the bank’s misuse or of such ignorance. 

For the foregoing reasons we believe the case was correctly decided 
by the trial court and its decision should be affirmed. 

FAIRCHILD, J., dissents. 





Bank As Purchaser of Note Prevails Over Entruster 
in Trust Receipt Decision 


A very interesting trust receipt case has been decided by 
the Supreme Court of Michigan. It involved a bank, a trustee 
which was in the business of selling trailers, and an entruster 
which financed under a proper trust receipt the purchase of a 
trailer by the trustee. The trustee and the entruster had, in 
accordance with the Michigan Uniform Trust Receipts Act, filed 
a Statement of Trust Receipt Financing. Under the trust receipt 
later executed by these two parties the trustee agreed “not to 
.... Sell, loan, pledge, mortgage or otherwise dispose of said 
property until payment” of the amount advanced by the 
entruster. 

Despite this agreement the trustee sold the trailer, taking in 
part payment a note of the purchaser who bought the trailer 
under a conditional sale contract. This note and contract were 
sold to the plaintiff bank which, after the entruster had re- 
covered the trailer from the purchaser, brought suit against the 
entruster to recover the trailer. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1562. 
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The court ruled in favor of the bank. It reasoned that 
Section 9(1)(a) of the Uniform Trust Receipts Act [Michigan, 
Stat. Ann. 1957 Cum. Supp. § 19.535 (9)(1)(a)] which speci- 
fies limitations on an entruster’s protection against bona fide 
purchasers, covers both notes and conditional sales contracts 
such as the bank purchased from the trustee. This section of 
the Act indicates that purchasers from a trustee “shall hold such 
instruments free of the entruster’s interest; and filing under this 
act shall not be deemed to constitute notice of the entruster’s 
interest to purchasers in good faith and for value of such docu- 
ments or instruments, other than transferees in bulk.” Dart 
National Bank v. Mid-States Corporation, Supreme Court of 
Michigan, 97 N.W. 2d 98. The opinion of the court is as follows: 


SMITH, J.—The case before us involves an interpretation of the 
Uniform Trust Receipts Act.1 The plaintiff, Dart National Bank of 
Mason, Michigan, sought possession, in a replevin action, of a certain 
house trailer, title to which it believed it held under an assignment of a 
conditional sales contract. 

Defendant Mid-States Corporation, an Illinois corporation, owns some 
seven trailer plants throughout the United States. Two of its subsidiary 
corporations are the Farmers & Merchants Investment Company, or- 
ganized for the financing of the mobile homes manufactured by the 
parent’s various plants, and Star Mobile Homes, a manufacturer of 
mobile homes in the village of Union City, Branch county, Michigan. 
One other corporation should be here mentioned, Milbourn Trailer 
Sales, Incorporated, of Jackson, Michigan. It was Milbourn’s dishonesty 
that was at the root of the controversy before us, bringing two financiers 
Farmers & Merchants Investment Company (the “entruster” under the 
trust receipts act, supra) into conflict with the local financier, Dart 
National Bank (hereinafter referred to as the Dart bank). 

Pursuant to section 13 of the Uniform Trust Receipts Act (C.L.S.1956, 
§555.413 [Stat.Ann.1957 Cum.Supp. § 19.535(13)]), defendant Farmers 
& Merchants Investment Company as “entruster” and Milbourn Trailer 
Sales, Inc., as “Trustee” had filed on November 29, 1956, a “Statement 
of Trust Receipt Financing” with the secretary of state. Subsequently, 
on January 21, 1957, the same parties executed a trust receipt covering 
the trailer in question and the trailer was delivered to the trustee’s place 
of business “for the purpose of storing and exhibiting same preliminary 
to and in procuring the sale thereof.” The trustee agreed “not to... 
sell, loan, pledge, mortgage or otherwise dispose of said property until 
payment of the above said amount.” 


1 C.L.S.1956, § 555.401 et seq. (Stat.Ann.1957 Cum.Supp. § 19.535[1] et seq.) 
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the trust receipt lien, sold the trailer to a Mr. and Mrs. Frank, who, 
for the purposes of this decision, we will assume to be good faith 
purchasers in the ordinary course of trade. As payment, the Franks 
traded in their old trailer and executed a promissory note, secured by a 
conditional sales contract, for the balance. It appears from the record 
that the entruster would not have complained of the sale had the trustee 
turned ovér the proceeds. On the same day, the trustee negotiated and 
assigned the note and contract, respectively, to plaintiff bank. The 
trustee did not inform the entruster of these activities, nor remit any 
money. When, in early April, the entruster discovered the sale, defendant 
Dreschler, its agent, accompanied by W. H. Milbourn, induced the 
Franks to surrender possession of the trailer and their old trailer was 
returned to them. Rejecting the entruster’s argument that the bank 
acquired no interest in the trailer, the court below gave plaintiff the 
relief requested. 

The rights of the entruster under the act, as far as pertinent to the 
situation before us, arise from section 10, subdivisions (a) and (c) 
(C.L.S.1956 §555.410(a) and (c) ([Stat.Ann.1957 Cum.Supp. 
§ 19.585(10) (a) and (c)]) providing as follows: 


“Where, under the terms of the trust receipt transaction, the 
trustee has no liberty of sale or other disposition, or having 
liberty of sale or other disposition, is to account to the entruster 
for the proceeds of any disposition of the goods, documents or in- 
struments, the entruster shall be entitled, to the extent to which 
and as against all classes of persons as to whom his security 
interest was valid at the time of disposition by the trustee, as 
follows: 

“(a) To the debts described in section 9, subdivision (3); and 
also 

“(c) To any other proceeds of the goods, documents or instru- 
ments which are identifiable, unless the provision for accounting 
has been waived by the entruster by words or conduct; and 
knowledge by the entruster of the existence of proceeds, without 
demand for accounting made within 10 days from such knowledge, 
shall be deemed such a waiver.” 


The “debts described in section 9, subdivision 3” (C.L.S.1956, 
§ 555.409(3) [Stat.Ann.1957 Cum.Supp. § 19.535(9) (3)]) are as follows: 


“As to all cases covered by this section the purchase of goods, 
documents or instruments on credit shall constitute a purchase for 
new value, but the entruster shall be entitled to any debt owing 
to the. trustee. and any security therefor, by reason of such 


However, on March 27, 1957, the trustee, without first discharging 
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purchase; except that the entruster’s right shall be subject to any 
set-off or defense valid against the trustee and accruing before 
the purchaser has actual notice of the entruster’s interest.” 


The bank’s rights, in turn, it asserts, arise from section 9(1) (a) and 
(b) of the said act (C.L.S.1956, § 555.409(1) (a) and (b) [Stat. Ann. 
1957 Cum.Supp. § 19.535 (9) (1) (a) and (b)]) providing as follows: 


“(1) (a) Nothing in this act shall limit the rights of purchasers 
in good faith and for value from the trustee of negotiable in- 
struments or negotiable documents, and purchasers taking from 
the trustee for value, in good faith, and by transfer in the cus- 
tomary manner; instruments in such form as are by common prac- 
tice purchased and sold as if negotiable, shall hold such 
instruments free of the entruster’s interest and filing under this act 
shall not be deemed to constitute notice of the entruster’s interest 
to purchasers in good faith and for value of such documents or 
instruments, other than transferees in bulk. 

“(b) The entrusting (directly, by agent, or through the inter- 
vention of a third person) of goods, documents or instruments by 
an entruster to a trustee, under a trust receipt transaction or a 
transaction falling within section 3 of this act, shall be equivalent 
to the like entrusting of any documents or instruments which the 
trustee may procure in substitution, or which represent the same 
goods or instruments or the proceeds thereof, and which the trustee 
negotiates to a purchaser in good faith and for value.” 


The issue before us, then, is whether the statutory protection afforded 
purchasers from the trustee by the above sections are applicable to the 
transaction before us so as to subordinate the entruster’s rights to those 
of the Dart bank. 

The Dart bank’s claims with respect to the transaction turn upon its 
purchase of the note and contract hereinbefore described. There is no 
doubt that it was a purchaser for value, having executed and delivered 
its check for $2,945.26 to Milbourn Trailer Sales, which check Milbourn 
deposited in another bank. Moreover, it was a purchaser in good faith. 
It had never done business with the trustee before and there is nothing 
in the record to charge it with actual knowledge that the trailer was sub- 
ject to a trust receipt transaction. It was not informed of such when the 
trustee indorsed over the note and assigned the contract. The entruster, 
however, points out that the bank failed to inquire of the trustee whether 
any liens were outstanding against the trailer. But such inquiry would 
have been fruitless, for the trustee had stated specifically in its assign- 
ment and warranty of the conditional sales contract that “the title to 
said trailer is now vested in the undersigned free of all liens and en- 
cumbrances except the interest of the within buyer.” 
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The note itself, set out in part in the margin hereof? is negotiable in 
form, within the Negotiable Instruments Law (C.L.1948, § 439.1 et seq. 
{Stat.Ann. § 19.41 et seq.]). The fact that a recital in the note refers to a 
conditional sales contract as the occasion for its execution does not render 
the maker’s promise to pay a conditional promise. See C.L.1948, § 439.5 
(Stat.Ann. § 19.45); 44 A.L.R.2d 59-61. If anything, it enhances the 
transferability of the accompanying contract. Such note, we observe, is 
defined in the act as an “instrument” and it was received by the trustee, 
Milbourn, as part of the proceeds from the sale of the trailer entrusted 
by Farmers & Merchants to it. In this situation the statute, above 
quoted (see C.L.S.1956, §555.409[1] [b] [Stat.Ann.1957 Cum.Supp. 
§ 19.535(9) (1) (b)]) creates a substitutionary entrustment of the note 
identical in terms with the entrustment of the trailer and, in addition, 
as above quoted, establishes in terms the bank's priority right thereto 
(C.L.S.1956, § 555.409(1) (a) [Stat.Ann.1957 Cum.Supp. § 19.535(9) 
(1) (a)]). 

As to the contract itself, a similar problem, is presented, although, un- 
like the negotiable instrument, the conditional sales contract is not refer- 
red to by name in the defining section. It seems clear, however, that it is an 
“instrument” within the definition thereof found in the act,‘ it providing, 
in further part, that the term instrument shall include any “credit . . . in- 
strument . . . marketed in the ordinary course of business or finance, of 
which the trustee, after the trust receipt transaction, appears by virtue 
of possession and the face of the instrument to be the owner.” These 
requirements are here satisfied. The conditional sales contract is a 


“Note 
$4815.60 
Mason Michigan March 25, 1957 
“6941 (City) ( State) (Date) 


“For value received, I (We), the undersigned, jointly and severally promise to 
pay to the order of Milbourn Trailer Sales, Inc., of Jackson, Mich. 
( Dealer ) (City) (State) 


at the office of Dart National Bank of Mason (Mason, Michigan) the sum of — 
Eight Hundred Fifteen & 60/100 Dollars in 60 monthly installments of $80.26 each, 
payable the same day of each month beginning April 25, 1957, the final installment 
to equal the total balance then remaining unpaid. This note is given as evidence 
of the balance of the purchase price of certain personal property purchased under 
conditional sales contract of even date herewith, executed by the maker hereof as 
Buyer and by we pre hereof as Seller.” 

8 C.L.S.1956, § 401 (Stat.Ann.1957 Cum Supp. § 19.535[1]). 

“In this act, unless the context or subject matter otherwise requires: 
s 


“Instrument” means— 

“(a) Any negotiable instrument as defined in the uniform negotiable instruments 
law and amendments thereto, or . . .” 
*C.L.S.1956, § 555.401 (Stat.Ann.1957 Cum.Supp. § 19.535[1]): 

“(c) Any interim, deposit, or participation certificate or receipt, or other credit 
or investment instrument of a sort marketed in the ordinary course of business or 
finance, of which the trustee, after the trust receipt transaction, appears by virtue 
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credit instrument, it is of a sort marketed in the ordinary course of 
business or finance, and the trustee appears by virtue of possession and 
the face of the contract to be the owner thereof. Being thus an instru- 
ment as so defined in the act, the statute creates a substitutionary entrust- 
ment of the contract, as well as the note. See section 9, subdivision (1), 
paragraph (b) (C.L.S.1956, § 555.409(1) (b) [Stat.Ann.1957 Cum.Supp. 
§ 19.535(9) (1) (b)]), hereinabove quoted, the pertinent portion of 
which (with respect to the contract) is set forth in the margin hereof. 

The substitutionary trust of the contract having been thus created it 
remains to determine whether the statute subordinates, with respect to it 
as well as to the note itself), the interests of the entruster to those of the 
purchaser. The pertinent conditions stated (C.L.S.1956, § 555.409(1) 
(a), Stat.Ann.1957 Cum.Supp. § 19.585(9) (1) (a), quoted supra) 
require a “transfer in the customary manner” of an instrument “in such 
form” as is “by common practice purchased and sold as if negotiable.” 
Just as transfer in the customary manner of a negotiable instrument refers 
generally to indorsement and delivery, transfer in the customary manner 
of an instrument “as if negotiable” refers to assignment and delivery,® 
both of which are found here. The requirement of purchase and sale, 
in such form and by common practice as if negotiable, of such conditional 
sales contracts, is a characteristic of our modern financing of automobiles. 
The emphasis here is upon the common practice and not upon the 
appearances of negotiability. The California court phrased the matter 
thus in Citizens National Trust & Savings Bank of Los Angeles v. Beverly 
Finance Co., 127 Cal.App.2d Supp.835, 841, 273 P.2d 714,717: 


“The practice of banks and finance companies of financing the 
retail sales of new and used automobiles in the manner followed 


of possession and the face of the instrument to be the owner. ‘Instrument’ does not 
include any document of title to goods.” 

While “the document of title” is not defined in the act, it does not apply to 
a conditional sales contract, but rather, is meant to embrace bills of lading, warehouse 
receipts, and documents of a similar nature. Cf. Uniform Sales Act, C.L.1948, 
§ 440.76(1) (Stat.Ann. § 19.316(1): 

“‘Document of title to goods’ includes any bill of lading, dock warrant, warehouse 
receipt or order for the delivery of goods, or any other document used in the ordinary 
course of business in the sale or transfer of , as proof of the possession or control 
of the goods, or authorizing or purporting to authorize the possessor of the document 
to transfer or receive, ei by indorsement or by delivery, oo represented by 


y 
such document.” See, also, Comment to Uniform Commercial Code, § 1—20(15), 


A.L.1.1957, Official Text. 

ote 28 0-6 ... Shall be equivalent to the like 
entrusting of any documents or instruments which the trustee may procure in sub- 
stitution, or which represent the same goods or instruments or the proceeds thereof, 
and which the trustee negotiates to a purchaser in good faith and for value.” 

The structure of the act makes it clear that the term negotiates, as here employed, 
is not a term of art but a pee ay SS See ee whether 
negotiable or yt ‘ 
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here, and whereby the financing institution acquires by purchase 
from the dealer the conditional sales contract, is so general as to 
constitute a matter of general knowledge of which this court 
may take judicial notice,: and, as a consequence, it is equally 
apparent that such contracts ‘are. by common practice purchased 
and sold as if negotiable.’” ; 


This is particularly true where, as in the case before us, a negotiable 
note accompanies the contract.’ nt 

We conclude, therefore, that the conditional sales contract is in- 
cluded within the above phraseology of section 9(1) (a)® and that the 
Dart bank, plaintiff herein, took both the note and the contract free of 
the interest of the entruster. Such conclusion, we note, accords with the 
basic policy embodied in the Uniform Trust Receipts Act before us. 
The National Conference of Commissioners on Uniform State Laws, in 
its prefatory notes explaining the purposes and structure of the act, 
stated as follows:°® gaa wok 


“(B). General Theory of the Act. 
° ®. »@ e e 


“(2) The act proceeds on ‘the theory that the entruster in 
such case is entitled to protection only against honest insolvency 

of the trustee. Dishonest action of the trustee is a credit risk, and 

bona fide purchasers are to be protected against the entruster who 

has taken that risk by entrusting.” 

7 See Skilton. Automobile ‘Financing, 1957 Wis.L.Rev. 352, 416—417, 424. 

8 The draftsman of the act, in explaining the use of the term “instruments in such 
form as to be negotiable ‘by the borrower, or such form as by common practice are 
purchased and sold as if negotiable”, stated that the clause was “an attempt to 
give protection, in the type of transaction, to the purchase of investment instruments 
which are in fact freely dealt with on the market, without too close regard to whether 
a particular court would hold one or some of such instruments to be non-negotiable. 
See definition of ‘instrument.’” 

As to such definition of “instrument,” here referred to, the draftsman states as 
follows in section 1: “The attempt is here made to include under ‘instrument’ those 
instruments which are in fact dealt with on the investment market, without too close 
regard to whether a particular court may hold any of them to fall outside the 
Negotiable Instrument Law.” Handbook of the National Conference of Commis- 
sioners on Uniform State Laws and Proceedings, 1926, pp. 404 and 400, respectively. 
® See Vol. 9(c) Uniform Laws Annotated, 224. 

See, also, Report of Committee on Uniform Trust Receipts Act to the National 
Conference of Commissioners on Uniform State Laws with respect to the seventh 
(and final) draft of the act. 

“The basic theory of the act still rests on these propositions: 

°° o oO ° o 


“(2) That the trust receipt is not adapted to displacing the chattel mortgage 
as a device to give security against the borrower's dishonesty; but that the lender 
who lends on trust receipt assumes all risk of the borrower's dishonesty or fraud. 
The security to be offered is security against the borrower's honest insolvency. 
Within this limit, the act as proposed makes every concession to the lender. None 
of the concessions made goes beyond this limit; and thereby the adequate protection 
of purchasers and other creditors of the borrower is assured.” (Emphasis theirs.) 
Handbook of National Conference of Commissioners, 1933, p. 241. 
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Appellant argues, finally, that “the plaintiff is not a bona fide 
purchaser of the property described in the Writ of Replevin issued 
in the above entitled cause, for the reason that: 


7s . he (Mr. Carter, an official of plaintiff bank) did 
not ahd the said Milbourn Trailer Sales Incorporated to 
produce a Certificate of Title, or Certificate of Origin, for said 
mobile home, contrary to the statutes of the State of Michigan, 
being section 9.1988 Michigan Statutes Annotated [Comp.Laws 
Supp.1956, § 257.233], and Sec. 19.260 Michigan Statutes Annot- 
ated [Comp.Laws 1948, § 440.20).” 


As supporting this argument defendants cite, among other cases, 
Bayer v. Jackson City Bank & Trust Co., 335 Mich. 99, 55 N.W.2d 746, 
and Drettmann v. Marchand, 337 Mich. 1, 59 N.W.2d 56, neither of 
which involved the Uniform Trust Receipt Act. So far as the complaint 
is made that the bank did not require Milbourn Trailer Sales to show 
either a bill of sale or a certificate of title, there is no showing that such, 
or a “certificate of origin” (which defendants do not define), was ever 
issued to Milbourn. It is not our understanding that a dealer ordinarily 
holds a certificate of title on a vehicle received from a manufacturer, or 
that such a vehicle is ordinarily registered under the Certificate of Title 
act at the time of delivery from manufacturer to dealer, nor does the 
record disclose such practice. We do not conceive that a local bank, 
financing in the ordinary course of trade the purchase of a new car (or 
trailer), must demand the production of a certificate which ordinarily 
does not then exist. See C.L.S.1956, § 257.216 (Stat.Ann.1957 Cum.Supp. 
§ 9.1916). Moreover, under the assignment made by Milbourn, as we 
have noted heretofore, a warranty was made that Milbourn held title. 
We are not persuaded that the plaintiff must fai] on the ground that it is 
not “a bona fide purchaser of the property described in the writ of 
replevin.” 

Affirmed. Costs to appellee. 

DETHMERS, C.J., and CARR, KELLY, BLACK, EDWARDS, 
VOELKER, and KAVANAGH, J.J., concur. 


STATEMENT OF TRUST RECEIPT FINANCING 
In re: AAA Appliance & TV Center, Inc., United States District Court, Wisconsin, 
170 F.Supp. 103 
An entruster bank did not lose its security interest in certain 
refrigerators, ranges, washers, a dryer and a freezer on the 
grounds that the statement of trust receipt financing was in- 
sufficient to cover all the goods, where the statement referred to 
“Television, Appliances, and Other Similar Equipment.” 
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Federal Government Not Barred From Recovering 
From Drawee Bank Despite Seven Year Delay 
in Pursuing Claim 


A common definition of the word “laches” is: the omission 
to assert a right for an unreasonable and unexplained length 
of time under circumstances prejudicial to an adverse party. 
The question arose recently in a case involving a drawee bank, 
of whether or not the doctrine of laches should be applied 
against the federal government which brought suit against the 
bank to recover on some 2437 government checks bearing forged 
indorsements. The government's claim on the checks had been 
made promptly and the bank’s insurer, together with the in- 
surers of the collecting banks, offered to settle the government's 
claim for 60% of the total amount. The government appeared 
to take the offer under advisement but after some time had 
passed it neither instituted suit nor accepted the settlement. 

Seven years after the original claim had been made the 
government reiterated its claim and in the following year it filed 
suit against the drawee bank. That bank then filed a third 
party complaint against the Provident bank where most of the 
checks had been cashed, alleging of course, that Provident was 
liable on its guarantee of prior endorsements, and that if the 
drawee bank were liable to the government then the Provident 
was liable to the drawee. The court dismissed the part of the 
suit against the Provident, however, on the ground that the 
drawee’s claim was barred by the running out of the statute 
of limitations. 

The court ruled against the drawee bank. It pointed out 
that the United States is not bound by any statute of limitations, 
nor barred by the laches of its officers, however gross, in suits 
brought by it as a sovereign government to enforce a public 
right. The reason for this is that the government can act only 
through its many agents and even “the utmost vigilance” would 
not save the public from losses if the doctrine of laches were 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1406. 
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applied against it. United States v. Fidelity-Baltimore National 
Bank & Trust Company, Federal District Court, D. Maryland, 
173 F. Supp. 565. The opinion of the court is as follows: 


THOMSEN, C.J.—The question now before the court is whether the 
government's action is barred by either limitations or laches. A separate 
trial has been had on those issues, which were raised by the answer. 

During the years 1946, 1947 and 1948, the Maryland Department of 
Employment Security, a state agency acting for the federal government 
under Title V of the Servicemen’s Readjustment Act of 1944, as amended, 
88 U.S.C.A. § 696 et seq., drew checks on an account which the agency 
maintained with defendant bank and in which it deposited funds sup- 
plied by the United States. 

For the purposes of this hearing defendant admits that it accepted 
and charged to the account of the agency about 2,700 checks, on which 
the purported endorsements of the payees had been forged. Almost all 
of the checks were for $20; a few were for other small amounts. Nine- 
teen hundred checks had been cashed at various branches of the 
Provident Savings Bank; the remainder were cashed at taverns, restaur- 
ants, hotels and other banks. After the agency learned that there had 
been a number of forgeries, it promptly notified defendant drawee bank. 
The first claim and demand was made on the 14th day of January, 1948, 
and involved 824 checks. The second, for 1,758 checks, was made on 
May 15, 1948. The third, for 131 checks, was made on July 1, 1949. 
About 60% of the checks were accompanied by forgery affidavits made 
by the named payees. The remaining 40% were accompanied by an 
affidavit made by the chairman of the agency that to the best of his 
knowledge, information and belief the purported endorsements of the 
payees were forgeries. 

Defendant promptly notified the cashing banks, taverns and other 
endorsers, and a meeting of counsel for the endorsers was held in March, 
1948. Some of the endorsers paid a total of $4,062 without further ado; 
this money was paid over to the agency, reducing the claim to $48,618 
on 2,437 checks. 

The cashing and collecting banks, as well as the defendant drawee 
bank, carried bankers’ blanket bonds. Following conferences between 
counsel for the insurance companies and others, it was decided to offer 
60% in full settlement of the claims. Robert D. Bartlett, Esq., attorney 
for the United States Fidelity & Guaranty Company, insurer of defendant 
bank, was requested to carry on the negotiations for settlement on behalf 
of all the banks, insurance companies and individuals involved, with the 
understanding that if the offer was accepted each would contribute 
his agreed share. In March 1949 Mr. Bartlett made this offer to the 
chairman of the agency, who recommended its acceptance by the federal 
government. In April 1949 the Veterans’ Administration expressed a 











884 THE BANKING LAW JOURNAL 





desire to examine the checks, and in February 1950 they were returned 
to the agency. Mr. Bartlett kept in touch with the representatives of the 
agency, and in November 1951 was told that it had refused to institute 
suit in connection with the checks and had renewed its recommendation 
that the offer of settlement be accepted. Nothing further was heard 
from the federal government until defendant bank received a letter from 
Herbert F. Murray, Assistant United States Attorney, dated February 
16, 1955, demanding $48,618 and interest. Since the claim was first 
made, a few of the cashing tavern owners and others have died or 
become insolvent, but all of the cashing and collecting banks are still in 
operation. 

Before the statute of limitations had run against claims by defendant 
bank against the endorsers, a gentleman’s agreement was entered into 
by the attorneys representing the endorsers to extend the period of limi- 
tations for one year in the hope that some action might be taken by the 
federal government. At the expiration of that year, the banks and in- 
dividuals involved refused to grant any further extension of limitations. 
Nevertheless defendant bank did not file any suits within the period of 
limitations to collect from any of the endorseers. 

As noted above, the bankers’ blanket bond to defendant drawee bank 
was issued by the U.S.F. & G. That company, however, had reinsured 
75% of its risk with nine reinsurers. The U.S.F. & G. had also issued 
a bankers’ blanket bond to the Provident Savings Bank, but had reinsured 
only 50% of that risk. The reinsurers of the Provident bond were the 
two principal reinsurers of the bond issued to defendant. Since Provident 
had cashed about 1,900 out of the 2,487 checks involved, it is apparent 
that the U.S.F. & G., whose attorney was handling the matter for de- 
fendant bank, would have lost money if defendant had secured a 
judgment against Provident. 

On December 14, 1956, the United States, as the real party in interest 
and as assignee of the state agency, filed this action, demanding $48,618, 
with interest from the date on which the checks were improperly paid 
and charged. On February 18, 1957, defendant filed a third-party com- 
plaint against Provident and three other banks, alleging that each of the 
checks had been cashed by, and deposited in, or otherwise negotiated 
by one of the third-party defendants, which had thereupon endorsed 
such check and guaranteed the genuineness of the payee’s endorsement 
thereon; that defendant had relied upon the guarantees of the several 
third party defendants, and had given prompt notice to each of them 
when it learned of the alleged forgeries. Defendant sought judgment 
against the several third-party defendants for their respective shares of 
any judgment the government might recover against defendant. The 
third-party defendants moved for summary judgment in their favor 
under the Maryland three-year statute of limitations. Ann.Code of 
Maryland, Art.-57, sec. 1. That motion was granted for the reasons set 
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out in the opinion of this court reported at 166 F.Supp. 1. Defendant 
now contends that the government’s claim against it is barred by limita- 
tions or laches. 

The principle that the United States is not bound by any statute of 
limitations, nor barred by the laches of its officers, however gross, in a 
suit brought by it as a sovereign government to enforce a public right or 
to assert a public interest, is established beyond all doubt. The Falcon, 
D.C.D.Md., 19 F.2d 1009, 1010, Soper, J., “The general principle is 
that laches is not imputable to the government; and this maxim is founded 
not in the notion of extraordinary prerogative, but upon a great public 
policy. The government can conduct its business only through its agents, 
and its fiscal operations are so various, and its agencies so numerous and 
scattered that the utmost vigilance would not save the public from the 
most serious losses, if the doctrine of laches can be applied to its trans- 
actions.” United States v. Kirkpatrick, 9 Wheat. 720, 735, 6 L.Ed. 199. 
See also United States v. Summerlin, 310 U.S. 414, 416, 60 S.Ct. 1019, 84 
L.Ed. 1283. There are a few exceptions to that rule, but this case does not 
fall within any of them. (1) When the United States is merely a 
formal party to a suit, and the remedy sought in its name is the en- 
forcement of a right for the benefit of a private party, there is no immunity 
from the defense of limitations or laches. United States v. Beebe, 127 
U.S. 338, 8 S.Ct. 1088, 832 L.Ed. 121 (2) “While mere delay, either by 
limitations or laches does not of itself constitute a bar to 
suits of the United States, yet when a sovereignty submits 
itself to the jurisdiction of a court of equity, and prays its aid, its claims 
and rights are adjudicable by every other principle and rule of equity 
applicable to the claims and rights of private parties under similar cir- 
cumstances. Thus is was held that it is a good defense to an action by 
the government to set aside a patent for land on the ground of fraud that 
the title has passed to a bona fide purchase for value, without notice. 
Equity will not simply consider the question whether the title has been 
fraudulently obtained, but will also protect the rights and interests of 
innocent parties. United States v. Stinson, [7 Cir.] 125 F. 907; Id., 197 
U.S. 200, 25 S.Ct. 426, 49 L.Ed. 724. See, also, Walker v. United 
States, C.C., 189 F. 409; Id., [5 Cir.] 148 F. 1022; State of Iowa v. Carr, 
[8 Cir.] 191 F. 257, 266.” The Falcon, 19 F.2d at page 1014. (8) In The 
Falcon, the United States had entered into the marine carrying trade, 
pursuant to acts of Congress, and one of its vessels had been damaged 
in a collision with another ship. The United States delayed filing its 
suit against the other ship for a period of four years, during which the 
other ship was sold to an innocent purchaser without knowledge or 
notice of the government's claim and without, knowledge of circum- 
stances to put him upon inquiry. The government’s claim was held to 
be barred. . . 

In that case Judge Soper noted, 19 F.2d at pages 1012, 1018: “It is 
quite consistent with the general principle that the public interests shall 
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not be prejudiced by the laches or negligence of public officers, that 
the United States, in its business relations with private citizens, be 
subject to the general rules of law. The nature and legal effect of a 
contract are not changed by its transfer to the United States. For in- 
stance, when the United States, through its lawfully authorized agents, 
becomes the owner of negotiable paper, it is obliged to give the same 
notice to charge an indorser as would be required of a private holder. 
It takes the paper subject to all the equities existing against the person 
from whom it purchased at the time when it acquired title, and cannot, 
therefore, maintain an action upon it, if at that time all right of action 
of that person was extinguished, or was barred by the statute of limita- 
tions. United States v. Nashville [C. & St. L.] Ry. Co., 118 U.S. 120, 125, 
6 S.Ct. 1006, 30 L.Ed. 81; United States v. Bank of Metropolis, 15 Pet. 
877, 10 L.Ed. 774.” See also Cooke v. United States, 91 U.S. 389, 23 
L.Ed. 237; United States v. National Exchange Bank, 4 Cir., 1 F.2d 888, 
affirmed 270 U.S. 527, 46 S.Ct. 388, 70 L.Ed. 717; Clearfield Trust Co. 
v. United States, 318 U.S. 363, 63 S.Ct. 573, 87 L.Ed. 838. 

Defendant contends that the “business relations” exception should 
be extended to require the United States or the State of Maryland to 
bring an action at law against its depository bank within the same period 
of limitations as any other depositor. But defendant has cited no case 
in which that requirement has been imposed on a sovereign. Nor has 
defendant cited any case in which suit against the bank was barred by 
the government's laches or delay in filing suit after giving timely notice. 
In the cases cited by the defendant the failure of the government to give 
timely notice of the forgery or to make demand on the bank, as required 
by applicable commercial law, destroyed the bank’s opportunity to seek 
indemnity from prior endorsers or otherwise prejudiced the bank. E. g. 
United States v. First National Bank of Chicago, 7 Cir., 188 F.2d 681; 
Ladd & Tilton Bank v. United States, 9 Cir., 30 F.2d 334. 

Defendant argues that there are elements of estoppel in this case, 
which make it analogous to the equity and admiralty cases cited above. 
It is not necessary to decide whether the United States may ever be 
barred by negligent and harmful delay in bringing a legal action, as 
distinguished from an equitable action. The defendant bank is not 
in a position to claim such an estoppel on the facts of this case. De- 
fendant had timely notice of the government’s claim, and could have 
protected itself by filing actions against the endorsing banks to recover 
on their respective warranties, either before the statute of limitations 
had run or within the additional period agreed to by counsel for the 
endorsers. For reasons of its own, it elected not to do so. The elements 
of estoppel are not present in this case. 19 Am.Jur. Estoppel, sec. 42, 
p. 642. See also 19 Am.Jur. Equity, sec. 498, pp. 343-344; Brown v. 
County of Buena Vista, 95 U.S. 157, 159, 24 L.Ed. 422. 

The government’s action is not barred by limitations, laches or 


estoppel. 
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Bank Not Liable For Payment of Check Containing 
Forged Indorsement of Co-Payee 


An unusual forgery case has been decided by the federal 
Court of Appeals in the Fifth Circuit. A husband and wife 
owned land in Florida as “tenants by the entireties,” a common 
law term of conveyance indicating that by the legal unity 
resulting from marriage, a husband and wife have an indivisible 
ownership in property with a right of survivorship. The prop- 
erty was sold and the buyer made payment with a check made 
out to the husband and wife as co-payees. When the wife re- 
fused to indorse the check the husband forged her indorsement 
and presented the check to a savings and loan association 
which paid him and collected the check from the drawee bank. 
The wife then brought suit against both the collecting associa- 
tion and the drawee bank, alleging wrongful payment. 

The court recognized that under Florida Negotiable Instru- 
ments Law a forged instrument is wholly inoperative; but 
further they were compelled to recognize that under the law of 
Florida the principle of tenency by the entireties exists and that 
because of it, possession of property held in this manner by 
either the husband or wife is legally possession for both. Thus 
payment of the check to the husband was “as a matter of law, 
payment to the ‘unity’, and not merely payment to the one who 
actually received the proceeds. Possession by one was posses- 
sion by both.” 

The court in rendering this decision pointed out that the 
wife’s rights to the proceeds of the sale were rights against the 
husband rather than against the banks. It added that to have 
reached a decision contrary to the one outlined above would 
have done violence to Florida's concept of tenancy by the 
entirety and hinted that if this concept is to yield it is a task 

for the state legislature, not for the court. Bello v. Union Trust 
Company et al., United States Court of Appeals, Fifth Circuit, 
267 F.2d 190. The opinion of the court is as follows: 
WISDOM, C.J.—The question for decision is the effect of payment 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 549. 
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to a husband of a check held by husband and wife in tenancy by the 
entirety, when the husband forged the indorsement of the wife who 
was a CO-payee. 

The facts are undisputed. Appellant and her husband, Angelo J. 
Bello, from whom she is now divorced, owned a tract of land in 
Pinellas County, Florida, as tenants by the entireties. In October 
1954, the Bellos sold their land to a Mrs. J. L. Dupuy. Both Mr. and Mrs, 
Bello signed the deed conveying title to the purchaser. In payment of 
the purchase price Mrs. Dupuy drew a check on the Union Trust 
Company in the amount of $12,347.08 made payable to Angelo J. Bello 
and Stella A. Bello. 

While the sale of the property was being negotiated, and later, Mrs. 
Bello was confined in the Fairfield State Hospital, Newtown, Connecticut, 
where she was treated as a mental patient. Some of the doctors and 
nurses at the hospital warned her against signing anything as long as 
she was confined in the hospital. As a result of their warning, Mrs. 
Bello refused to indorse Mrs. Dupuy’s check. In spite of her refusal, her 
husband presented the check to the collecting bank, St. Petersburg 
Federal Savings and Loan Association, with his indorsement and the 
name “Stella A. Bello” signed on the back of the check, Federal paid Mr. 
Bello the full amount of the check and collected that amount from the 
drawee bank, Union Trust Company. Some time later Mrs. Bello 
demanded the amount of her interest in the check from both banks. 
When they resisted her demand, she brought this suit. 

The defendants filed motions for summary judgment on the ground 
that as a matter of law Mr. Bello was his wife’s agent for receipt and 
disposal of the proceeds of the check. The motions for summary judg- 
ment were granted. We affirm. 

The Florida Negotiable Instruments Law states clearly the well 
established principle that a forged indorsement is wholly inoperative,” 


1“An estate by the entireties is the estate created at common law by a conveyance 
or devise of property to husband and wife. Under such a conveyance or devise 
husband and wife, by reason of their legal unity by marriage, take the whole estate 
as a single person with the right of survivorship, as an incident thereto, so that if 
one dies, the entire estate belongs to the other by virtue of the title —* vested. 
The estate conveyed, whether in fee, in tail, for life, or for years, is hel 

as a whole and not by moieties—per tout and not per my—with unities of time, 
title, interest, and possession, and, except as the time of the estate may be limited 
by the instrument creating it, it is held by husband and wife together so long as both 
live, unless the marriage relation is sooner dissolved by judicial or legislative decree. 
An estate by the entireties resembles a joint tenancy, in that there is a right of 
survivorship in both, and is sometimes referred to as a joint tenancy. Such an estate 
is, however, clearly distinguishable from a joint tenancy in that the latter may be 
invested in any number of natural persons, each of whom is seised of an undivided 
moiety of the whole, whereas a tenancy by the entirety is vested in two 

only, who are regarded at law as only one and who become seised of the estate as a 
whole.” 26 Am.Jur., § 66, p. 692. 

2F.S.A. § 674.25 provides: “Where a signature is forged or made without the 
authority of the person whose signature it purports to be, it is wholly inoperative, 
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and that when an instrument is payable to joint payees who are not 
partners all payees must indorse it unless one payee has authority to 
indorse for the others.2 Equally embedded in the law of Florida, 
however, is the principle that co-ownership of property between husband 
and wife gives rise to a tenancy by the entirety unless the spouses 
stipulate to the contrary. This case slices across the relationship 
between the entirety concept, as it has developed in Florida, that the 
husband and wife are one, and the effect of a forged or unauthorized 
indorsement of commercial paper. 

Appellant relies strongly on Elwert v. Pacific First Federal Savings 
& Loan Association, D.C.Or.1956, 1388 F.Supp. 395, 405. In that case the 
husband forged his wife’s indorsement and collected the proceeds. The 
court held that a collecting bank® is “liable to a co-owner of a check upon 
that bank’s acceptance and payment to an unauthorized person of the 
proceeds of the check upon such co-owner’s forged endorsement;” the 
bank’s payment amounted to a conversion of the co-owner’s undivided 
one-half interest. The same result was reached in Hoffman v. First 
National Bank of Chicago, 1939, 299 IIl.App. 290, 20 N.E.2d 121. There 
the court held that when the wife’s indorsement was forged on a check 
payable to the husband and wife jointly, the wife could maintain an 
action against the bank and should be allowed to prove her joint interest 
in the check. 

We find these cases unpersuasive. In each case the wife had a 
severable, joint interest in the proceeds. Each named payee owned an 
undivided one-half interest in the check. In Oregon, as indicated in 
Elwert, a tenancy by the entirety cannot be created in personal property. 
Stout v. Van Zante, 1928, 109 Or. 420, 219 P. 804, 220 P. 414. Thus, a 
husband and wife who sell real property hold the proceeds of the sale 
in a joint tenancy, each owning an undivided one-half interest that is 
severable. In Illinois, as indicated in Hoffman, there is no tenancy by the 
entirety in real or personal property. See Jacobs v. United States, 7 Cir.. 
1988, 97 F.2d 784. In the Elwert and Hoffman cases a husband and 


and no right to retain the instrument, or to give a discharge therefor, or to enforce 
payment thereof against any party thereto, can be acquired through or under such 
signature, unless the party, _— whom it is sought to enforce such right, is pre- 


cluded from setting up the 
3FS.A. § 674.44. 

4The doctrine of estates by the entirety in Florida has been severely criticized as 
“unrealistic logomachy”, but there is no doubt as to its viability in Florida. See 
Ritter, A Criticism Of The Estate By The Entirety, 5 U.Fla.L.Rev. 182 (1951). 
5In view of the fact that we hold the banks are not liable in this case, it is un- 
necessary to consider fine distinctions between the liability of collecting banks and 
drawee s. It sufficies for our purposes to say that there is disagreement among 
the several states as to whether a drawee bank can be liable to a payee. See the 
Annotation in 137 A.L.R. 874. It appears, however, that Florida would hold a 
drawee bank liable to a payee in a proper case. See Lewis State Bank v. Raker, 
1939, 138 Fla. 227, 189 So. 227. Thus, when we refer to the liability of the banks 
in this case, we group collecting and drawee banks together, keeping in mind that 
this would not be improper in Florida. 


orgery or want of authority.” 
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wife named as co-payees on a check, or on any other form of commercial 
paper for that matter, own severable and distinct interests in the proceeds 
of the paper. Neither payee may appropriate the interest of the other. 
In such circumstances a forged indorsement is significant legally because 
any wrongful payment amounts to a conversion of the nonsigning payee’s 
distinct interest, insofar as the liability of the bank is concerned. 

We have a different matter when we consider a tenancy by the 
entirety. The essential characteristic of a tenancy by the entirety, 
and the crucial element in this case, is that each spouse owns the whole 
of the estate, not an undivided share, moiety, or divisible part. There 
is but one estate and in contemplation of law the estate is held by one 
person. Bailey v. Smith, 1925, 89 Fla. 308, 108 So. 838, 834. “The estate 
thus created”, the court said in the Bailey case, “is, however, essentially 
a joint tenancy, modified by the common-law doctrine that the husband 
and wife are one person.” Ever since English v. English, 1913, 66 Fla. 
427, 63 So. 822, Florida has followed this concept of oneness whenever 
a case called for application of the entirety doctrine. Thus, there is no 
divisible share as is the case in a joint tenancy. Newman v. Equitable 
Life Assurance Society, 1935, 119 Fla. 641, 160 So. 745. Neither spouse 
may convey individually or forfeit any part of the estate so as to defeat 
the right of survivorship. Rader v. First National Bank, Fla. 1949, 42 
So.2d 1. The theory of oneness, each owning an undivided interest in the 
whole, has been carried so far that it is said, when one spouse dies the 
other does not take by inheritance but rather there is just one less owner.* 

Florida law recognizes a tenancy by the entirety in personal property 
and in the proceeds derived from the sale of real property. In Dodson 
v. National Title Insurance Co., 1947, 159 Fla. 371, 31 So.2d 402, 404, the 
court said: 

“The income from, or the proceeds of, the sale of real estate 
held by the entirety is equally the property of the husband and 
the wife. It is held by the unity. Either one taking possession 
holds for the benefit of both.” 

Under the law of Florida, Angelo and Stella Bello each owned the check; 
each had an undivided interest in the whole of the proceeds. Payment 
of the check was, as a matter of law, payment to the “unity”, and not 
merely payment to the one who actually received the proceeds. Posses- 
sion by one was possession by both. 

Merrill v. Adkins, 1988, 181 Fla. 478, 180 So. 41, 44, is controlling in 
the instant case. In Merrill the wife sued on a note evidencing a debt 
owed to the husband and wife and executed in favor of them jointly. The 
note was held in tenancy by the entirety. The court held that the debtor's 
payment to the husband discharged the note as to both husband and 
wife. Payment to one was, in law, payment to the other; the wife’s 
proper remedy was to pursue her claim against the husband’s estate. 
6 For an excellent general discussion see the comment in 5 Miami L.Q. 592 (1951). 
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The court’s reasoning, placed on broad grounds, not on narrow grounds, 
as appellant argues, is equally applicable here: 
“[TJenancy by the entireties is an indivisible tenancy. The 
possession by the husband is necessarily also in the law possession 
by the wife. She cannot deny that his possession is also her 
possession. The spouses were at all times a unity holding the 
indivisible obligation just as if the two constituted one single 
body. The theory of unity of husband and wife is the very 
foundation of the law of estates by the entireties. 
“The common law in regard to estates by entirety in personal 
property has not been abrogated by statute in this state. It 
therefore follows that as to such property the husband may 
reduce the same to his possession and control and payment to him 
of a debt due to the husband and wife as tenants by the entireties 
will discharge the debt to the extent of the payment made to the 
husband, while such payment will not change the character of 
the estate, and if any of the funds derived from such payment 
remain in the hands of the husband when he dies leaving the wife 
surviving him she will be entitled to the entire amount of the 
fund so remaining by the right of survivorship in such. 
See also McElroy v. Lynch, Mo., 1950, 282 S.W.2d 507 and the Florida 
case of Mann v. Etchells, 1988, 182 Fla. 409, 182 So. 198. 

Appellant seeks to distinguish the Merrill case by pointing out that 
a note was involved and there was no question of the forgery of an 
indorsement. This contention might be valid in a case similar to 
Elwert or Hoffman, if the interest of the nonsigning payee were divisible 
and could be converted by payment under a forged indorsement. But 
when the interest is indivisible, as it is here, there is no significant 
difference between a note and a check that would warrant a distinction 
in law as to payment. The forged indorsement becomes insignificant 
because, even if only the husband should be named as payee, payment to 
the hubsand would also be payment to the wife insofar as the payor is 
concerned. Such payment is not affected by the forged indorsement. 

The nature of tenancy by the entirety leads us to the inescapable 
conclusion that when a bank pays one spouse, it has legally paid the 
other spouse as well.’ Whatever rights Mrs. Bello has to a share of the 
proceeds, are rights against her husband;they are not rights against the 
drawee or colecting bank. A contrary result would do violence to 
Florida’s concept of tenancy by the entirety. If that concept must yield, 
the task is for the Florida legislature—not this Court. 

The judgment is 

Affirmed. 


7 This is consistent with the theory that a bank’s liability to a payee is based on the 
fact that payment to the apparent owner of the check did not discharge the obligation. 
See eaten Forged Indorsements, 47 Yale L.J. 863 (1938). Here, payment did 
discharge the obligation. 
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Collecting Bank Not Liable For Failing to Give 
Notice of Dishonor to Endorsers 


Section 94 of the Negotiable Instruments Law (N.Y. § 165) 
provides in part: 

“When Agent May Give Notice. Where the instrument has 

been dishonored in the hands of an agent, he may either himself 

give notice to the parties liable thereon, or he may give notice to 
his principal ... .” 

Applying this section of the statute, a New York court has 
ruled that a collecting bank is not liable to the payee of dis- 
honored notes for failing to give notice of the dishonor to the 
endorsers where the collecting bank gave notice both to the 
bank which had forwarded the notes to it and to the plaintiff 
payee. The court pointed out that in the absence of a specific 
contract to the contrary between the plaintiff and the collecting 
bank, the statute was applicable and in this case no proof of 
such a special contract was presented. Moreover, under Section 
94 the obligation of the bank was met when it gave notice of 
the dishonor to the forwarding bank without also notifying the 
payee. Axinn & Sons Lumber Company, Inc. v. Meadow Brook 
National Bank, Supreme Court of New York, Special Term, 187 
N.Y.S. 2d 239. The opinion of the court is as follows: 


MARIO PITTONI, J.—Motion by the defendant for an order pursuant 
to Rule 112 of the Rules of Civil Practice for judgment on the pleadings 
and dismissing the complaint on the ground that it fails to state facts 
sufficient to constitute a cause of action is granted. 

Since the answer puts in issue (1) the allegation of paragraph 
“Seventh” of the complaint, i.e., that the plaintiff delivered notes to the 
defendant, (2) the allegation of paragraph “Eighth”, ie., that the 
defendant undertook to notify endorsers, (3) the allegation of paragraph 
“Tenth”, i.e., that the defendant negligently failed to give notice of 
protest to the endorsers, (4) the allegation of paragraph “Thirteenth”, 
ie., that the loss was caused solely by the defendant’s negligence, the 
plaintiffs bill of particulars may be considered in this motion on these 
points. Richardson v. Gregory, 219 App.Div. 211, 219 N.Y.S. 397, 
affirmed 245 N.Y. 540, 157 N.E. 849. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1006. 
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Paragraphs “Seventh” and “Eighth” of the complaint allege that the 
plaintiff delivered the notes to the defendant for collection, and that 
the defendant thereupon undertook to present these notes and if dis- 
honored to give notice of such dishonor to the plaintiff payee and the 
endorsers thereof. The complaint is based on failure to notify endorsers. 

The plaintiff thereby alleges a contract by the defendant which 
would impose greater liability on the defendant as a collecting bank than 
that imposed by section 165 of the Negotiable Instruments Law. It 
provides that when an instrument is dishonored in the hands of an agent, 
he may either himself give notice to the parties liable thereon or he may 
give notice to his principal. If notice be given to the principal, the prin- 
cipal may then give notice to the parties liable thereon. (also Brill v. 
Jefferson Bank, 159 App.Div. 461, 144 N.Y.S. 539; Lewis v. Chelsea Bank, 
187 Misc. 158, 241 N.Y.S. 639; Britton on Bills and Notes, p. 890) The 
First Nat. Bank v. Fourth Nat. Bank, 77 N.Y. 320 case cited by the 
plaintiff for the proposition that the agent must notify the endorsers 
was decided before the adoption of the Negotiable Instruments Law, 
and is contrary to section 165 of that Law. Furthermore, the passage 
referred to is dictum because in that case there was no due presentment. 

But despite the allegation of such special contract in the bill of par- 
ticulars the plaintiff admits it did not deliver the notes to the defendant, 
but that the Security National Bank delivered the notes to the defendant 
for collection by mail. The plaintiff also admits it gave no instructions to 
the defendant, and nowhere alleges any special agreement made between 
the Security Bank and the defendant. The plaintiff admits in item 3 of 
the bill of particulars that the defendant’s undertaking alleged in para- 
graph “Eighth” of the complaint was not in writing, but that after pre- 
sentment and protest the defendant billed the plaintiff for protest fees. 
Since there was no written agreement, and since the notes were delivered 
to defendant by the Security Bank, the plaintiff does not allege any 
special agreement by the defendant. The defendant’s liability is that 
imposed by section 165 of the N.I.L.; so that if it duly gave notice of the 
dishonor to its principal it performed its duties. 

The plaintiff's point that under section 850—a of the N.I.L. the defend- 
ant is an agent of the plaintiff and owes it a duty, is well taken. But 
it would seem that the duty is met if the defendant made proper pre- 
sentment (admitted in paragraph “Ninth” of complaint) and gave 
notice of the dishonor to its principal. 

The answer—as an affirmative defense—in paragraph “Eleventh” 
alleges due notice was given by defendant to the Security Bank. Of 
course, the allegations of the affirmative defense are presumed to be 
controverted. But the plaintiff in paragraph “Thirteenth” of the com- 
plaint alleges the loss was solely through the negligence of the defendant. 
Yet in the certificate of protest it appears that due notice was given by 
the defendant to the Security Bank. This shows that the defendant 
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did live up to its statutory duty. It appears that under section 165 of 
the N.I.L. the obligation of defendant as agent to notify its principal is 
sufficiently met (despite section 350—a of the N.I.L. which makes the 
defendant an agent of plaintiff) by notifying the prior bank, Security 
National Bank, from which it received the note (see e.g. Gleason v. 
Thayer, 87 Conn. 248, 87 A. 790). Further, the certificate of protest 
shows that the defendant duly notified the plaintiff of the dishonor. 
While there may be some question as to whether the certificate is prima 
facie proof of such mailing under section 368 of the Civil Practice Act 
because it does not set forth the plaintiffs address, nevertheless the 
plaintiff by incorporating the certificate in its bill of particulars has made 
an admission of the fact that notice was mailed to it. 

Since the plaintiff was duly notified of dishonor by the defendant, 
and since the defendant did what the law required, it was plaintiff's 
negligence in failing to give notice of dishonor to the endorsers which 
resulted in its injury. Brill v. Jefferson Bank, 159 App.Div. 461, 144 
N.Y.S. 589 and Lewis v. Chelsea Bank, 137 Misc. 153, 241 N.Y.S. 639. 

Motion for judgment on pleadings dismissing the complaint is granted. 

Order signed. 


BANK TO APPEAL RULING ON ESTABLISHMENT OF BRANCH 


It has been reported recently that the Farmers & Mechanics 
Savings Bank in Minneapolis plans to appeal a ruling of the 
state’s Commerce Commission rejecting the bank's application 
to establish a branch. The bank takes the position that present 
laws relating to branches do not pertain to mutual savings 
banks. The Commision contends that such savings banks have 
no legal power to establish branches without specific legislative 
authority. Prior to the Commission’s ruling the attorney-general 
of the state had given his opinion that present statutes do not 
refer specifically to mutual savings banks but rather mention 
only commercial banks and trust companies. 














CHECKS AND NOTES 
FOR BANK TAX MEN 


By ALLAN J. PARKER of the New York Bar 


Monthly Report of New Developments and Comments 
affecting the Income Taxation of Banks 





Withdrawal of a Participating Interest 
in Common Trust Funds for Same Beneficiary 

In Wiggin v. United States, 59-1 U.S.T.C. Par. 9809 
(Mass. 1959) noted in this column 76 Banking Law Journal 
488 (1959), a taxpayer was held not to realize gain or loss on 
a “withdrawal” under a participating testamentary trust in a 
common trust fund in which she was a remainderman, in order 
to establish a new living trust naming herself as a continuing 
beneficiary. In Technical Information Release Number 169, 
the Internal Revenue Service announced that it will follow 
this decision in cases involving substantially the same facts 
under Section 584(e) of the Code. 


Priority of Liens—Ef ect of 
Unfiled Extension of Mortgage 

Under I1.R.C. Section 6828(a) a mortgagee is within the 
restricted class protected against antecedent federal tax liens 
unless these federal tax liens have been placed on record. One 
question upon which courts have sharply divided is whether 
this protection extends to a mortgagee whose mortgage, 
although executed and delivered prior to the filing of the Fed- 
eral tax lien, is not filed of record until after the filing of the 
Federal tax lien. In United States v. Eagle 59-2 U.S.T.C. 
Par. 9656 the mortgagee filed a chattel mortgage on the record 
in 1947. In February 1958 the United States filed a Notice 
of Federal Tax Lien and in March 1958 the mortgagee filed 
an affidavit for extension of the mortgage. On subsequent 
sale, it was held that the mortgagee had priority, following 
United States v. Anders Contracting Co. Inc. 111 F. Supp. 
700 (D.S.C. 1958), and rejecting the conflicting decision of 
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the 5th Circuit in Underwood v. United States, 118 F.2d 760 
(5th Cir. 1941). The court relied in part upon the dissenting 
opinion in R. F’. Ball Company v. Jacobs 355 U.S. 587 (1958), 
expressing the view that an antecedent mortgage, although 
unrecorded, is superior to a subsequently recorded federal tax 
lien. While the precise issue of recordation, however, was not 
treated in the majority opinion of the Supreme Court in the 
R. F. Ball Company case, the instant case seems properly 
decided. For a court to add to Section 6323(a) the words 
“under a duly recorded mortgage” would be to add to the 
statute something which Congress did not insert, and has had 
ample opportunity to do so in view of a long-standing conflict 
in decisions. 


Property Seized for Tax Liens— 
Who May Sue to Recover 

From time to time, a bank may have what it thinks is a 
valid lien against property of one of its borrowers, in the form 
of a mortgage or pledge, only to find that the United States 
seizes such property under an alleged tax lien which is superior 
to the bank’s lien. 

What remedy does the bank have? It may sue the District 
Director of Internal Revenue for such wrongful seizure, but 
it may not sue the United States to recover this property on 
the basis of its prior assignment. It was so held once again 
in First National Bank of Minneapolis v. United States, 59-2 
U.S.T.C. Par. 9649 (D. Minn., 1959). 

The United States did not consent to be sued under these 
circumstances and hence its sovereign immunity protected it. 
The consent to be sued for the recovery of internal revenue 
taxes illegally collected grants jurisdiction only where the 
plaintiff is the taxpayer from whom the taxes were wrongfully 
collected. First National Bank of Emlenton v. United States, 
265 F.2d 297 (8d Cir., 1959), noted in Checks and Notes for 
Bank Tax Men, 76 BANKING Law JOURNAL 437. 


Tax Lien—Eff ect of Local 
Taxes on Mortgagee’s Priority 
Frequently a bank will hold a mortgage on real property 
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which precedes the filing of any Federal tax lien and is en- 
titled to priority under the provisions of I.R.C. Section 6323 
(a). 

A problem which often confronts such mortgagees, how- 
ever, is that State and local taxes frequently are given priority 
over the mortgage lien under local law. Thus, in the event that 
the mortgagor does not pay these taxes to the bank so that the 
bank may pay them and protect its lien, the all-too-familiar 
problem of circular priority may arise. The mortgage is prior 
to the federal lien, which in turn is prior to the local tax lien, 
which in turn is prior to the mortgage. This problem of circu- 
lar priority was resolved by the Supreme Court in United 
States v. New Britain, 847 U.S. 81 (1954) to the detriment of 
the mortgagee, by, in effect, requiring the state and local taxes 
to be paid out of the mortgagee’s share of the proceeds of the 
eventual sale of the land in question. Or, to put it another 
way, the mortgagee is the one who was “squeezed” in that case. 


In two recent cases, the mortgagee-bank attempted to pro- 
tect itself from the results of such circular priority by advanc- 


ing the unpaid local] real property taxes itself and adding the 
amount of such payment to the mortgage lien. United States 
v. Christensen, 59-2 U.S.T.C. Par. 9621 (9th Cir., 1959) and 
United States v. Bond, 59-2 U.S.T.C. Par. 9605 (E.D. Va. 
1959). In the Bond case, the mortgagor specifically agreed 
to pay each month not only interest and amortization on the 
loan but also a calculated sum sufficient to meet accruing taxes 
and insurance premiums. It is not clear that a similar provision 
was contained in the mortgage in the Christensen case. 

The United States argued in each case that the payment 
of the local taxes, which were inferior to the Government’s 
lien, after the federal lien arose, constituted a future optional 
advance and could not be added to the mortgage debt to the 
prejudice of the United States. 


The two cases, reached directly opposite results. In the 
Bond case, the Court held that tax payments were valid liens 
superior to the federal lien. In the Christensen case, the tax 
payments by the mortgagee were not added to the amount of 
the mortgage lien and did not come ahead of the federal lien. 
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The Bond case held that the mortgagee would be permitted 
to protect itself from the circular priority “squeeze” by paying 
the local taxes in this manner. Its lien would continue to be 
superior to the federal tax lien. 

In the Christensen case, however, the court did not under- 
take such reasoning, but simply held that the federal tax lien 
was first in time and therefore first in right over the local tax 
lien and consequently over the payment of such local lien by 
the mortgagee. Neither case refers to the other. 

In Buffalo Savings Bank v. Victory, 59-2 U.S.T.C. Par. 
9636 (Co. Ct. Erie Co. 1959) the court attempted to solve the 
“circular priority problem” in another manner by permitting 
over the objection of the United States, a sale of the property 
free of the mortgage lien and free of the United States tax 
lien but, pursuant to the provisions of Section 1087 of the New 
York Civil Practice Act, subject to the local taxes and assess- 
ments. This solution, of course, has the result of permitting 
the bank to recoup from the proceeds of sale the full amount 
of the mortgage lien, leaving the local tax lien intact for the 
purchaser to pay. Although presumably the existence of this 
lien will be reflected in the amount paid for the property on 
the foreclosure sale, whatever the proceeds of sale may be, the 
bank need not share any part of it with the United States 
until its mortgage lien is satisfied. 


AIRCRAFT LOAN MANUAL PREPARED 


Mr. E. M. Barto, Jr. of the Commerce Union Bank in Nash- 
ville, Tennessee has recently prepared a manual describing 
at length the procedural aspects of financing small aircraft. 
This manual which deals with the history of civil aviation, 
legal aspects of aircraft financing, the elements in financing, and 
aviation insurance also has a chapter appraising the place of 
small aircraft financing in a bank’s consumer finance program. 
The price of the manual is $5 and can be obtained by writing 
Mr. Barto at the above mentioned bank. 
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FEDERAL BANKING LAWS 
By F. GLOYD AWALT of the Washington, D. C. Bar 


Notes from Washington pertaining to federal banking legislation 


and the regulation of banks by supervisory agencies. 





Legislation 

On September 8, H.R. 8159 became Public Law 86-230, 
and on September 9, H.R. 8160 became Public Law 86-251. 
The first of these new laws amends the national banking laws 
to clarify or eliminate ambiguities, and repeals certain laws 
which have become obsolete. The second amends the lending 
and borrowing limitations applicable to national banks, and 
authorizes the appointment of an additional Deputy Comptroller 
of the Currency. Both acts were discussed in detail in the 
August and September issues of THE BANKING Law JouRNAL. 

H.H.R. 9035 was signed into law on September 22 (P.L. 
86-346). The new law permits the maximum interest rate (for 
investment) yield limitation of 3.26 percent on series E and H 
savings bonds to be exceeded where there is a finding by the 
President that the national interest so requires. It also author- 
izes increasing the interest rates on outstanding E and H savings 
bonds, upon the same Presidential finding. It adds a new section 
to the Internal Revenue Code providing for nonrecognition of 
gain or loss on the exchanges of U.S. savings bonds when so 
provided by regulations. It authorizes the issuance of obliga- 
tions of the United States to Government trust funds at the issue 
price, whether or not at par. It makes clear that both the 
principal and interest on U.S. obligations are exempt from all 
state taxes except nondiscriminatory franchise or other non- 
property taxes. And it relieves from liability to the Government 
agents who erroneously paid U.S. bonds, if they did not receive 
written notice from the United States within ten years from the 
date of the erroneous payment. 

The President has also signed S. 2654 (P.L. 86-372), the 
“Housing Act of 1959.” This act differs in three respects from 
the two housing bills previously presented for his signature 
(see the June and September issues of THe Banxinc Law 
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JournaL). Omitted from the new law was the termination date 
of October 1, 1960 for the proposed $8,000,000,000 of new Fed- 
eral Housing Administration authority to insure private mort- 
gage loans; the language was changed to make clear that the 
$650,000,000 authorized for urban renewal was for a two-year 
program instead of for one year (the Committee voted for 
$350,000,000 for the first year and $300,000,000 for the second 
year ); and eliminated was the provision authorizing direct loans 
to colleges for classroom construction and equipment. 


Several bills were introduced in the closing days of the Ist 
Session of the 86th Congress which will be of interest to bankers, 
and which may be considered when Congress reconvenes in 
January. 

Two bills were introduced which seek to amend the Federal 
Deposit Insurance Act to revise the method of determining 
assessments. One, S. 2609, was introduced by Senator Robert- 
son, and the other H.R. 8916, was introduced by Representative 
Spence. Both bills propose a simplified method for the com- 
putation of assessments in which banks shall use reports of 
condition for reporting deposit liabilities and take standard 
percentage deductions in place of the present alternative 
methods of deducting float and the present deduction or ex- 
clusion of cash collateral. The new proposals would require 
each insured bank to submit two reports of condition in each 
semiannual period to its federal supervisory agency on dates 
selected by the three federal banking agencies, and require each 
insured national, district, and state member bank to furnish a 
copy of each report to the FDIC. In addition, the Senate bill 
would delete the definitions of mutual savings banks and savings 
banks, since the term “State bank,” as defined in the Act, in- 
cludes all savings banks; provide for the payment of interest on 
deposits to date of closing of an insured bank; amend the Act 
to expressly provide that a transferred deposit is payable on 
demand; specifically exclude school savings plans from the 
definition of a branch; remove the immunity from prosecution to 
persons compelled to testify or produce documentary evidence; 
provide that photographs, microphotographs, or photographic 
film, or other copies of such record, papers, or other documents, 
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certified by the Secretary of the Corporation, over the Corpora- 
tion’s seal, to be true and correct copies of the originals, shall be 
deemed to be an original record for all purposes; eliminate 
certain obsolete language in Subsection (a) of Section 11 of 
the Act to provide only that the assets of the Corporation shall 
be held in a Deposit Insurance Fund for insuring deposits and 
for other uses and purposes of the Corporation, and that the 
maximum amount of the insured deposit of any depositor shall 
be $10,000; provide that an insured bank shall be deemed to 
have closed on account of inability to meet the demands of its 
depositors in any case in which it has been closed for any pur- 
pose without adequate provision being made for the payment 
of its insured deposits; clarify the powers of new national banks 
organized to assume insured deposits of a closed insured bank; 
enable the Corporation to continue the operation of the new 
national bank to meet the needs and convenience of the com- 
munity; make clear that temporary employees employed for a 
particular receivership of a closed insured bank are not em- 
ployees of the Corporation, so that such employees will be 
eligible for the same benefits of workmen’s compensation laws 
and social security and unemployment laws, as employees of 
the bank were; prescribe a time for filing claims against a 
receiver of an insured state bank; change the language in Sub- 
section (d) of Section 13 from “express provisions of State 
law” to “applicable State law” so as to cover cases where the 
state law does not expressly authorize receivers to sell assets or 
borrow money, but the courts or the Attorney General may hold 
that receivers of banks of that state nonetheless have that 
power; provide for payment by the Corporation of the Govern- 
ment’s share of costs of civil-service retirement and disability 
benefits and employees’ compensation benefits, and the ex- 
tension of employees’ compensation and federal employees’ 
unemployment compensation benefits to officers and employees 
of the Corporation; and provide for accounting and auditing of 
the Corporation on a calendar year basis. 


S. 2642 expresses the intent of the Congress with reference 
to the regulation of banking. In this bill Congress declares as 
its continuing policy that the preservation and strengthening 
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of the dual banking system in the United States is in the public 
interest; that the regulation and supervision of state-chartered 
banking institutions is primarily a matter for the banking de- 
partments of the various states; and that no act of Congress 
shall be construed to (1) invalidate, impair, or supersede any 
law enacted by any state for the purpose of regulating the busi- 
ness of state-chartered banking institutions, unless such act con- 
tains an express provision to that effect, or unless there is a direct 
and positive conflict between such act and a state law so that the 
two cannot be reconciled or consistently stand together, or (2) 
to superimpose any authority over state-chartered banking insti- 
tutions by the Board of Governors of the Federal Reserve System 
or the Federal Deposit Insurance Corporation over that exer- 
cised by the respective state banking departments, unless such 
act grants authority to such federal agencies in specific language, 
and not by implication. 

H.R. 9159 provides for the holding of public hearings in 
connection with the approval by the Comptroller of the Cur- 


rency of the establishment of new national banks or national 
bank branches or for judicial review. 


H.R. 9160 provides for a more varied representation of the 
country’s banking interests on the Board of Directors of the Fed- 
eral Deposit Insurance Corporation. It is proposed that the 
number of directors be increased from three to five, one of whom 
shall be the Comptroller of the Currency, and four of whom 
shall be citizens of the United States to be appointed by the 
President, by and with the advice and consent of the Senate. 


H.R. 9184 seeks to amend section 9 of the Federal Reserve 
Act, as amended, to provide that state member banks shall 
secure the approval of the Federal Deposit Insurance Corpora- 
tion, rather than the Board of Governors of the Federal Reserve 
System, for permission to establish branch offices. The bill 
would amend the Federal Deposit Insurance Act to reflect this 
change. It would also amend the National Banking Law to 
provide that national banks must obtain the approval of the 
Federal Deposit Insurance Corporation, as well as approval of 
the Comptroller of the Currency, in order to establish branches. 
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Federal Reserve System 

The Board of Governors of the Federal Reserve System has 
increased the rate for all advances and discounts under section 
13 and 13a of the Federal Reserve Act to 4% in all districts. This 
was done in New York, Cleveland, Richmond, Chicago, St. 
Louis, Kansas City, Dallas and San Francisco on September 11; 
in Boston, Atlanta and Minneapolis on September 14; and in 
Philadelphia on September 18. The rate for advances to mem- 
ber banks under section 10(b) of the Act was increased to 
4Y% in all districts, and the rate for advances to individuals, 
partnerships or corporations other than member banks, secured 
by direct obligations of the United States, under the last para- 
graph of section 13 of the Act was increased to 5% in all districts. 
The effective dates for the last two increases were the same as 
those given above. 








BANKING BRIEFS 


Digest of current decisions and reports 
in the field of commercial banking 





Appearance Before Notary Acknowledging Signature Not Necessary 
to Charge Makers on Note 
First National Bank of Lafayette v. The Oil Screw King Fish et al., United States 
District Court, E.D. Louisiana, 173 F. Supp. 367 

Where the holder in due course of a promissory note sought to 
charge the co-makers for the balance due on the note, the co-makers 
were not entitled to the defense that they had not appeared before the 
notary who acknowledged their signatures since such a defense would 


be based on their own wrongdoing. For similar decisions see B.L.]. 
Digest (Fifth Edition) § 979. 


Co-Makers Liable Despite Unauthorized Act of Agent in 
Filling Out Note 
First National Bank of Lafayette v. The Oil Screw Tiger Shark et al., United States 
District Court, E.D. Louisiana, 173 F. Supp. 379 

Under the Negotiable Instruments Law, LSA-R.S. 7:14, the co- 
makers of a note which was executed by them in blank and filled in by 
their agent for a greater amount than they had authorized, could not 
claim the act of their agent as a valid defense against a holder in due 
course. For similar decisions see B.L.J. Digest (Fifth Edition) § 667. 


Acceleration Clause in Notes Held Not To Be Automatic 


Peter Fuller Enterprises v. Manchester Savings Bank, Supreme Court of New Hampshire, 
152 A. 2d 179 

Where notes contained acceleration clauses to the effect that “.. . 
sixty (60) days default in any interest or principal payment to make the 
entire unpaid balance due and payable,” and such default occurred, a 
court ruled that, in accord with the majority opinion in the various 
states, the clause was not self-operating and that it was up to the 
creditor to choose whether or not to accelerate the maturity of the notes. 
For similar decisions see B.L.J. Digest (Fifth Edition) § 840. 
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Form of Agreement Necessary to Create Joint Account 


Crocker-Anglo National Bank v. American Trust Company, California Court of Appeals, 
338 P. 2d 617 

In California when a deposit is made in the names of two persons 
it is necessary under Section 852 of the Fninacial Code that it be done 
in such form that the account is payable to the survivor for the funds 
in the account to be considered joint property. A court has ruled that 
it is not sufficient under this statute that signature cards be signed by 
the two depositors; rather it is necessary that they execute a joint 
depository agreement. For similar decisions see B.L.J. Digest (Fifth 
Edition) § 426. 


Wife’s Action Regarding Note Could Constitute Ratification 
Chemical Corn Ecxhange Bank v. Frankel, District Court of Appeal of Florida, 111 So. 2d 999 


Where wife, pursuant to instructions of her husband who had put 
the wife’s signature on a note, complied with his instructions and had 
the note delivered to a bank, the issue of whether or not her signature 
had been forged would be immaterial if a trial court found that the wife’s 
act constituted ratification of the husband’s forgery. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 598. 





BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the nation, 
include the following: 


ALABAMA: Proposals for a new small loan regulatory law are 
among the issues awaiting action when the Alabama legislature recon- 
venes Sept. 8. 

One pending bill, drafted by an interim study group headed by Rep. 
Bob Gilchrist of Morgan, would regulate loans under $500. It would 
limit interest rates to 3 per cent monthly on loans of $100 or less; 2 per 
cent on the next $200, and 1 per cent on the next $200. 

The Gilchrist measure also would set a $2 service charge on loans up 
to $25 and a $3 fee on larger loans. It would specifically prohibit 
charges for any form of insurance on the borrower. Violators would 
be subject to fines up to $500 and to six months in jail. 

Representatives Emmett Oden of Franklin and H. B. Taylor of 
Butler are sponsors of another bill, backed by Alabama small loan 
firms. This measure would broaden the small loan definition to a 
maximum of $1,500 and set an annual interest rate of 8 per cent and 
an 8 per cent service fee, plus a monthly $1.60 service charge on loans 
under $200 and $1 on any between $200 and $600. 

Alabama law now limits interest to 8 per cent a year, but no penal- 
ties are provided for violations. 


FLORIDA: Opposition to credit insurance rate regulation by 
Florida State Insurance Commissioner Edwin Larson was expressed 
by insurance men and bankers at a meeting in Tallahassee with the 
commissioner. 

A provision in Florida’s new state insurance code requires rates 
to be reasonable in relation to benefits provided by the policy. 

Kirk Landen of Miami, representing American Bankers Life, con- 
tended the new code didn’t say anything about rate regulation. He said 
he was opposed to such regulation. 

“Just tell us what a reasonable benefit is, then we can take care 
of it,” Landen said. When other states have regulated rates on credit 
life insurance, he added, business has disappeared. 

Opposition to regulations by Larson’s office on credit life insurance 
rates also were expressed by Alfred McKethan of Brooksville, repre- 
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senting the Florida Bankers Association, who said any rate standards 
recommended by the commissioner should be high enough to pay 
for the cost of selling the insurance. The banks now get around a 
50 per cent commission. 

Both bankers and insurance men said they would prefer rates to be 
left at their present level. Any new rates would have to get approval or 
disapproval of Larson through regular rate filing procedure. 

Rep. Ralph Turlington of Alachua County, a member of the 
insurance committee of the Florida House, said he did not understand 
the industry’s objections to credit insurance rate regulation. “It was 
plainly in the insurance code that there would be rate regulation,” 
he declared. 


MICHIGAN: In a move to head off a veto, the Michigan legislature 
recalled from the office of Governor Williams a controversial small 
loan bill. 

Advocates said they hoped to have the measure revised by the 
legislature to overcome reported objections of the governor to some of 
the bill’s sections, including removal of a provision which would permit 
pre-computation of interest. 

In the form originally approved by the legislature, the bill also 
would permit deferred payment charges and the sale of credit life 
insurance by loan companies. 

It would raise the small loan ceiling from $500 to $1,500 and 
double interest rates in the $300 to $500 range. Charges on loans 
below $50 would be reduced. 

In the $300 to $500 bracket, interest on loans would go up from 
three-fourths of 1 per cent a month, or 9 per cent a year, to 1% per cent, 
or 18 per cent a year. 


MISSOURI: A new law authorizing the establishment of banking 
facilities removed from the parent institution is now in effect in Mis- 
souri. 

State Finance Commissioner G. H. Bates said he had issued 
permits to 10 banks to set up such facilities fixed by the new law and 
limited to the cashing of checks, making deposits and making change. 

The commissioner added he had six other applications pending 
which would require further investigation and had received inquiries 
concerning the new law from 15 other banks. 


MONTANA: A suit filed in District Court in Great Falls by Inter- 
mountain Trading and Security Co., Inc., challenged the validity of the 
consumer loan act passed by the 1959 Montana legislature. 

Requesting a declaratory judgment on the law, the suit named the 
state of Montana and Robert Towle, consumer loan commissioner 
and state bank examiner, as defendants. 
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Intermountain, a small loan firm, contended in its complaint that the 
new law—Chapter 283, Laws of 1959—is unconstitutional and will 
deprive the firm of its constitutional right to do business under its 
articles of incorporation concerning the loaning of money. 

The complaint further declared that the firm will be irreparably 
damaged unless this law in its entirety is declared to be wholly un- 
constitutional and void. 

The law regulates loans of $1,000 or less if the total annual charges 
are more than 10 per cent, limits the amount of rates that may be 
charged on such loans, and requires the licensing of loan firms. 


PENNSYLVANIA: An opinion handed down by Pennsylvania State 
Justice Department ruled that small loan companies in the state are 
permitted to lend money for the purpose of paying automobile insur- 
ance. 

The opinion upset a ruling issued by the department in 1936. In 
effect, the 1936 ruling held that automobile insurance was not a neces- 
sity and therefore could not be financed through small loan company 
transactions which are limited to individual loans “to meet immediate 
necessities.” 

The department's current ruling held that the “radical changes that 
have occurred in our way of life during the past 23 years have placed 
such heavy emphasis upon the use of the automobile that it has become, 
for the vast majority of people . . . a virtual necessity. 

“Today no prudent person would operate an automobile without 
insurance,” the ruling asserted. “The necessity is immediate, for the 
moment a driver gets behind the wheel the hazard is present. If the 
automobile is a necessity, automobile insurance is an immediate 
necessity.” 

The department's opinion had been requested by the State Bank- 
ing Department, which has jurisdiction over small loan companies. 

A bill which would give the State Insurance Department power to 
regulate rates on credit life, accident and health insurance was passed 
by the Pennsylvania House and sent to the State Senate. 


SOUTH CAROLINA: Eleven finance firms requested the South 
Carolina Supreme Court to prohibit the Greenville County Juvenile 
and Domestic Relations Court from intervening in their affairs with 
customers. 

Lawyers for the companies secured a temporary restraining order 
against Judge Wilbur Hicks of the Juvenile and Domestic Relations 
Court. He was directed to appear at a Supreme Court hearing Oct. 
12 to show cause why the order should not be made permanent. 

The finance firms object to an order by Hicks which set up a 
system whereby his court would administer the financial affairs of the 
people involved and relay payments to the companies. 
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The case developed after several debtors appealed to Hicks for aid. 
Following a hearing, the judge issued his order restraining the companies 
from attempting to collect certain debts. He allocated living expenses 
for the debtors and ordered them to pay to his court the remainder of 
their incomes. This money would be used to satisfy the debts due the 
finance companies. 

When the 11 companies, involved in 51 cases totaling $128,000, 
moved to have the judge lift his order, he overruled their motion. The 
companies contend that the family court has no jurisdiction over them. 

The request by the companies to the Supreme Court for a writ of 
prohibition is a rare legal move, according to their lawyers, Julius B. 
Aiken and J. Wiley Brown. They said such a writ has been issued 
only four times in South Carolina history, the last time being in 1938. 


WYOMING: Need for a new and stronger Wyoming small loan 
law was suggested by two University of Wyoming researchers in an 
article appearing in “Wyoming Trade Winds,” publication of the 
university's College of Commerce and Industry. 

Edmond L. Escolas, assistant professor of business administration, 
and Ronald A. Norman, a graduate student in the College of Com- 
merce ond Industry, declared in the article that the present Wyoming 
law provides little regulation and no supervision. 

“Statewise someone must be responsible for the supervision and 
regulation of consumer credit,” they asserted. “It is suggested that 
Wyoming like Colorado, could have its bank commissioner serve as 
administrator.” 

Concerning supervision, the article proposed: A minimum on 
liquid assets for small loan companies, possibly ranging from $20,000 
down to $10,000 in some smaller cities; procedures and requirements 
for denying and revoking small loan companies’ licenses; an annual 
examination of the books of every licensed firm; annual reports by the 
companies; and a requirement that a written statement be given to every 
loan applicant, regardless of the type of lending institution, regarding 
the effective interest rate. 

Noting that Wyoming’s present small loan law allows an interest rate 
up to 3% per cent a month, Escolas and Norman said: 

“This does not sound high until it is multiplied by 12 months, which 
gives an interest rate of 42 per cent per annum. 

“The reader may make his decision upon which is the most readable 
and meaningful quoted rate. The reader must remember that persons 
dealing with these firms usually have little knowledge of the financial 
transaction.” 

The article noted, however, that small loan firms were purposely 
set away from the usury laws in order to provide a source of loan money 
for persons who could not obtain it from other sources. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 


Surviving Partner Cannot Act as Administrator 
Estate of Neff, Utah Supreme Court, March 19, 1959 


A corporation sued two partners who were father and son. The father 
died and the son was made administrator of the father’s estate and was 
substituted in that capacity as a defendant in place of his father. Judg- 
ment was rendered against the son individually and as administrator. 
Question arose whether the judgment was valid against the estate. Held: 
“Under our statute, [the son], being a partner, had no capacity to act 
as administrator. The administrator here was ineligible to act, such 
ineligibility having been established by specific legislation.” (The 
statute in question provides: “No person is competent . . . to serve as 
administrator . . . who is . . . the surviving partner of a firm of which 
decedent was a member.” ) 


Retiring Trustee Entitled to Commissions on Unrealized Assets 


Estate of Baltz, New York County Surrogate's Court, 141 New York Law Journal I1, 
April 24, 1959 


A trustee who was removed without cause petitioned for receiving | 
commissions on 60% of an unrealized increase of trust assets. When the 
trusts were created trust assets in each trust approximated $319,000, and 
during the trustee’s period of trusteeship they rose in value to approxi- 
mately $550,000. Held: “... the date picked by the retiring trustee was | 
not of his making or choice. He was removed without cause. He will | 
be turning over to the new trustee trust assets of approximately $550,000, 
in each of two trusts and the new trustee will be entitled to receiving 
commissions on those amounts. Under these circumstances . . . the 
trustee could, in this court’s discretion, be awarded full receiving com- 
missions on the unrealized increment to the trust funds. However, the 
petitioning trustee has asked this court, in its discretion, to award him 
commissions on 60 per cent of the unrealized increases. This request 
seems to be eminently fair.” 
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Requirement of Written Order to Transfer Savings Account for 
Bank’s Benefit Only 


Central National Bank of Cleveland v. Society for Savings in the City of Cleveland, 
Ohio Court of Appeals, April 23, 1959 

An executor claimed a savings bank deposit as part of estate assets. 
The person to whom the decedent depositor had given his pass book 
claimed the deposit as a gift to her. The executor argued that the 
alleged gift was not complete because the savings bank authorized a 
transfer of title to its accounts only by an order in writing. Held: 
Delivery of the pass book by the decedent depositor constituted a 
completed gift. The bank’s requirement that a change in ownership 
be obtained by written order was for the benefit of the bank only and 
was not essential to sustain a gift of the funds between decedent and 
the donee of the pass book. 


Bank Allowed Total Commissions Before Termination of Trust 
Estate of McGeehan, Pennsylvania Supreme Court, May 28, 1959 

A bank was named executor and trustee under testatrix’s will. The 
bank filed its inventory as executor, showing assets of $44,125. Shortly 
thereafter it filed its final account as executor and requested the court 
to allow it commissions of $2,250 as both executor and trustee. A 
trust officer of the bank certified that the requested commissions included 
and would cover the bank’s services as trustee to the end of the trustee- 
ship. Held: The commissions are allowed. Under the circumstances 
of the case, and since the bank has already served as trustee for 18 
months, the court will accept the bank’s certification that it will not ask 
| for further commissions, except compensation for unusual services made 
necessary by contingencies not now foreseen. 


Bank Liable For Inheritance Tax on Assets Removed Without Notice 
to County 
Opinion cf South Dakota Attorney General, June 16, 1959 

Question was asked as to the liability of a bank for inheritance tax 
on securities and cash deposited in safe deposit boxes which are opened 
by a surviving joint tenant without notice being given by the bank to 
the County Treasurer, as required by South Dakota law. The above 
Opinion states: “... the bank would be liable for the inheritance tax 
on any assets, securities and cash which it permitted to be removed 
without giving proper notice to the County Treasurer as required by 
statute”, 








912 THE BANKING LAW JOURNAL 


“Issue” Has no Strict Meaning But Varies With Intention of 
Testator 


Gennett v. Old Colony Trust Co., Maine Supreme Judicial Court, June 23, 1959 


A testator-father provided that a trust should terminate upon the 
death of the last of his natural daughter, his natural granddaughter and 
his adopted son, principal at that time to be distributed “by right of 
representation to my issue then living.” Question arose whether issue 
of the adopted son, if surviving at the time of termination and distribu- 
tion, qualified as “issue” of the testator-father. Held: The adopted son’s 
issue are “issue” of the testator-father. The word “issue” does not have 
such a fixed and limited meaning that it cannot vary with the intention 
of the testator using it. In this case, the testator-father made no dis- 
tinction between his adopted child and his natural child. He provided 
for each equally and gave the adopted son’s issue their father’s share 
of trust income should the son die during the term of the trust. The 
evidence indicates that the testator-father thought of his adopted son 
as a natural son and the son’s issue as his natural grandchildren. 


PT 


Accounting Method Proper if it Fairly and Intelligently Reflects 


Transactions 
Hutchinson v. King, Massachusetts Supreme Judicial Court, April 13, 1959 
A guardian objected to the accounting methods used by trustees 


when they received subscription rights which were then either sold or | 


exercised. Notations were made in one accounting schedule for the rights | 


sold and in another schedule for the rights exercised. No gain or loss 


was specifically noted in the accounts, except to increase the cash | 
account by the selling price of the rights sold. The increase in the cash | 
account was accompanied by a corresponding change in the book value | 
of the securities. The guardian argued that the receipt of each set of | 


rights as an addition to principal should have been recorded and that 


when the rights were sold there should have been reported a gain of 


the difference between the amount received from the sale and the cost. 
Held: As long as the trustees’ records fairly and intelligently reflect 


the transactions reported they are admissible in an accounting. The [| 
trustees’ method of accounting in question adequately reflects the | 


transactions and is proper. 
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National Bank in Outside State Can Qualify as Texas Trustee 
Opinion of Texas Attorney General, May 18, 1959 


Question was raised whether a national bank located in a foreign 
state can qualify as a testamentary trustee in. Texas. The above Opinion 
notes that by federal. statute a national bank may act as a trustee when 
by so acting no local or state law would be contravened. A Texas 
statute prohibits persons, corporations or partnerships from conducting 
a trust business but does not apply to “(1) national banks; (2) state 
banks; (3) other corporations . . . organized under the laws of this state 
or of the United States to the extent that such corporations are authorized 

. . to conduct such business or to use such term.” Accordingly, national 
banks organized urder the laws of the United States are exempted from 
the prohibition of the Texas statute, and there is no Texas statute pro- 
hibiting a national bank, wherever located, from acting as a testamentary 
trustee in Texas. 


Sale Price Not Inadequate Simply Because Higher Offer is 
Subsequently Made 


Standish Corp. v. Keane, Maryland Court of Appeals, May 7, 1959 


Trustees familiar with local real estate values had certain trust 
property appraised and, after careful consultation among themselves and 
with several real estate brokers, decided that a private sale was the 
best way to get the highest price for the property. They were diligent 
to secure bidders and sold the property at an adequate price. The court 
order authorizing the sale was published, and two months later higher 
bids for the property were received. In a proceeding to have the original 
private sale set aside, Held: The original sale will not be set aside in the 
absence of a showing that the purchase price was inadequate at the time 
it was accepted by the trustees. A belated offer after a sale has been 
made and reported in good faith which indicates a willingness to pay 
more than the reported sale price is not in and of itself a valid reason 
for preventing the original sale. 








TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 


Bank Deposit Remains Such Despite Government Prohibition 
Against Following Customer’s Instructions 


City Bank Farmers Trust Company v. United States of America, United States District 
Court, Southern District of New York, June 16, 1959 

A New York trust company was trustee of a trust for the benefit of a 
citizen and resident of France who never engaged in business in the 
United States. Due to the Trading with the Enemy Act, remittances of 
income from the trustee to the beneficiary abroad were restricted, with 
the result that undistributed income was accumulated until the benefic- 
iary’s death in 1946. The Commissioner of Internal Revenue sought to 
include the accumulated income in the beneficiary's gross estate. Held: 
The accumulated income is not includible in the beneficiary’s American 
gross estate. Section 863(b) of the 1989 Code provides that “moneys 
deposited with any person carrying on the banking business, by or for a 
nonresident not a citizen of the United States who was not engaged in | 
business in the United States at the time of his death” is not property | 
within the United States subject to estate tax. “A bank deposit remains 
a bank deposit even though the Government has forbidden the bank | 


to act on its customer’s instructions.” 


Funeral Expenses Paid From Trust Allowed as Inheritance Tax 
Deduction 


Estate of Hampton, Pennsylvania Orphans’ Court, Montgomery County, May 9, 1959 


A wife’s funeral expenses were paid out of the principal of a trust 
created by her husband. Since the wife’s estate did not pay these 
expenses the Commonwealth contended that they could not be taken 
as a deduction in computing the clear value of the wife’s estate for 
inheritance tax purposes. Held: The wife’s funeral expenses paid out 
of the trust are allowable as an inheritance tax deduction. The inherit- 
ance tax statute provides only that a deduction may be taken for 
“reasonable and customary funeral expenses.” No other limitation is 
placed on the deduction. “We think this plain language negates the 
idea that the deduction was to be made only in the event that the 
husband is unable to pay.” 
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Tax Value Cannot be Used to Establish Current Value 
of Real Estate 
In the Matter of the Estate of Bloch, Ohio Court of Appeals, 
First Appellate District, October 13, 1958 

In an inheritance tax proceeding to establish the value of certain 
real property the trial court admitted the testimony of the only witness for 
the State Tax Department to the effect that the property in question 
was on the tax duplicate in 1955 for $30,900. On appeal, Held: “With 
the exception of testimony as to sales of property in the neighborhood, 
this was the sole evidence as to the value of the real estate in question. 
The tax duplicate value in 1955 is not determinative as to the value of the 
real estate on March 20, 1957, except to suggest an inference that the 
Court might draw from the fact that if the property were on the tax dupli- 
cate for $30,900.00 in 1955, it was possibly worth that much two years 
later. It is apparent that the Tax Department and the trial Court took 
the tax value of the property in 1955 as its approximate value of March 
20, 1957, . . . it was error to admit the evidence of the tax value of the 
real estate in 1955.” 


No Gift Tax Marital Deduction if Children Can Succeed to 
Wife’s Interest Should She Predecease Donor Husband 


Berman v. Patterson, United States District Court, Northern District of Alabama, 
April 6, 1959 

A husband made gifts to his wife by assigning her five life insurance 
policies on his life. The assignments provided that if the wife predeceased 
her husband her interest in the policies “ shall pass to the children of the 
insured.” The husband claimed a gift tax marital deduction for the gifts. 
The Commissioner of Internal Revenue contended that the deduction 
should be disallowed because the assignments did not give the wife an 
absolute interest in the policies but only a limited interest which would 
terminate if she predeceased her husband. Held: “Since, under the law 
of Alabama, the interest of the wife will terminate should she predecease 
the [husband]; since an interest passed to the children from the [hus- 
and], and since by virtue of such interest, at the time the gifts were 
made, the children possessed the possibility of enjoying the property, the 
gifts fall within the terminable interest provision of the statute and do not 
qualify for the marital deduction.” 
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Probability of Woman 55 Having Children so Remote as 
to be Negligible 
Revenue Ruling 59-143, I.R.B, 1959-17, p. 13 
Under their mother’s will two daughters receive the income from a 
trust for their lives. Upon the death of the survivor of them trust corpus 
is to go to their bodily issue then living, and, if there are no such issue at 
that time, corpus is to go to a charitable corporation. At the time the 
mother died one daughter was 59 and unmarried and the other was 55, 
Neither ever had.children. Advice was requested whether under these 


circumstances a charitable deduction is allowable for the contingent 
charitable bequest. The above Ruling states: “For tax purposes the | 


common law presumption that a woman can have children is rebuttable 
. . . the statistical probability of children being born to a woman, aged 
55 years or older, is so remote as to be negligible. Accordingly, a deduc- 
tion for the value of the [contingent] remainder interest bequeathed to 
charity . . . is allowable.” 


Marriage Can Be in Contemplation of Death 
Estate of Schneller, Tax Court of the United States, July 24, 1959 


Decedent transferred cash to her friend within three years immediate- 


ly preceding her death in 1952. The friend was assessed for additional 


estate taxes due on decedent’s estate, as the transferee of a gift in 


contemplation of death. It was contended that the statutory presump- | 


tion that the gifts during 1950 and 1951 were made in contemplation 
of death was conclusively rebutted by evidence that decedent was 
contemplating marriage. Held: Marriage “may be contemplated when 
and for the very reason that death is imminent.” The friend is liable for 
the estate tax deficiency arising out of the gifts. 


Value of Right to Receive Inheritance Must Equal Value of Property 
hich Passes 
Estate of York, Ohio Court of Appeals, Brown County, October 23, 1958 

An administratrix settled a judgment of $6,240 against the estate for 
$1,500. She sought to take the $6,240 judgment as an inheritance tax 
deduction. Held: The Ohio inheritance tax is based upon the right 
or privliege to receive the inherited property, and the value of the right 
to receive must be equal to the value of the property which passes by 
inheritance. “To allow the full amount of the judgment as a deduction 
would result in permitting that portion of the estate equivalent to the 
difference between the amount of the judgment and the sum actually 
paid in settlement of the debt to pass to the heirs without the payment 
of inheritance tax . . . Such result cannot be justified either in law or 


equity.” 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





The National Debt and 
Interest Rates 


é HE National Debt used to 

be regarded as the after- 
swept away as quickly as the tax- 
payers would allow; and the man- 
agement of the debt used to consist 
of a search for the cheapest way of 
dealing with a nuisance. From 
this the National Debt has come to 


be an integral part, even an indis- 


pensable part, of the web of claims 
and counter-claims that gives 
strength to the structure of financial 
institutions, and the management 
of the debt has become an oppor- 
tunity for the monetary authorities 


' in their task of influencing the 


pressure of total demand.” 


Though these eloquent words 
seem to apply to us, actually they 
are the product of Great Britain’s 
Radcliffe Committee, more formally 
known as the Committee on the 
Working of the Monetary System. 
The group’s two-year study was 
presented to the British Parliament 
by the Chancellor of the Exchequer 
this past August. 

However, the report continues to 
fit us like a glove with the follow- 
ing passage: “The size of the debt 
in relation to the other financial 
assets of the private sector and the 
maturity distribution it has historic- 
ally acquired, make it impossible 
for the authorities to adopt a neut- 
tal policy, even if they wanted to 
do so. The ramifications of the 


debt make it impossible to follow a 
policy of minimizing the cost with- 


out regard to repercussions on the 
liquidity structure of the economy.” 

With respect to the course of 
long-term interest rates, the Com- 
mittee is “impressed with three 
major factors tending to drag up- 
wards the level of bond yields . . .” 
These are—(1) the steady increase 
in the national debt, (2) the expec- 
tation of continuing inflation, and 
(3) the shift of many investors 
towards equities—independently of 
inflation fears. 


1) The “State” has become a 
habitual net borrower in peacetime, 
thus expanding the supply of fixed 
interest obligations and tending 
to raise the price at which the 
private sector of the economy will 
absorb such obligations. This has 
been the post-war experience in 
Great Britain to date. However, it 
is also ventured that, in more nor- 
mal times, such expansion of debt 
might merely prevent a decline in 
bond yields, rather than provoke 
a positive rise. For example, 
should the rising national debt do 
no more than keep pace with a 
rising national income, the compen- 
sating increase in the appetite for 
bonds in the private sector would 
prevent bond yields from rising. 

(2) Commenting on the inflation 
factor, the report notes that “In so 
far as people foresee a steady rise 
of prices of 2 percent per annum, 
they will look for a 5 per cent rate 
of interest instead of 3 per cent.” 
This is because alternative securi- 
ties, such as equities, can be ex- 
pected to increase in money value 
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if inflation coutinues; unless a rise 
in bond yields offers satisfactory 
compensation for the expected fall 
in the real value of the fixed money 
interest earned on the bonds, bond- 
holders will switch from bonds to 
equities. During the post-war 
period, this has been a real force 
in the security markets; investors 
have been tempted into bonds with 
difficulty, and only through the 
offer of better terms. 

(3) The final factor tending to 
firm up bond yields has been the 
shift of investors, notably insurance 
companies and pension funds, from 
bonds into equities. And while 
some of this shifting has been due 
to inflation, a good portion may be 
attributed to the development of 
institutional facilities for investing 
in equities with reasonable safety, 
with an assist from the influence of 
financial journalism and the under- 
lying expectation that a diversified 
equity portfolio gives the investor 
a chance to share in the benefits 
of economic growth. This has been 
the experience to date and a con- 
tinuation of this swing is deemed 
not unlikely. 

This shifting implies that a satis- 
factory marketing of debt requires 
a rise in bond yields, relatively, to 
the return on equities. According 
to the Radcliffe Committee, “It is 
the kind of rise in interest rates 
that cannot damage economic ac- 
tivity, since it is a response to the 
additional attractiveness that some 
channels of investment have ac- 
quired.” 

The report estimates that con- 
tinuance of moderately high bond 
yields (judged by earlier stand- 
ards) is reasonable even in times 
of slackness in production. Here 
is the reasoning. The increase in 
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the supply of fixed interest obliga- 
tions and some moderation of in- 
flation expectations could be neut- 
ralized by a budgetary surplus, 
However, a budgetary surplus is 
ruled out because “it would direct- 
ly aggravate the recession.” But, 
on the other hand, somewhat 
higher bond yields are not viewed 
as a source of great concern since 
they are not regarded as likely to 
prevent a revival of production. 
As a matter of fact, it is felt that a 
reduction in bond yields would be 
accompanied by lower rates gener- 
ally and in increased liquidity— 
elements that might coincide, in a 
troublesome way, with the next 


boom. 


“Moderately high bond rates and 
a large Budget deficit,” declares 
the Committee, “form an unusual 
combination as deliberate measures 
of economic policy, but it may well 
be the right one in a world which, 
despite recession, remains inflation- 
minded and growth-minded. And 
if it is the right policy for promot- 
ing full employment of resources 
and steady growth, it will probably 
in the long run be the easiest on the 
taxpayer, despite the superficial ap- 
pearance of a high interest charge 
on the debt.” 

It is obvious that the above sec- 
tion of the report was written 
before business activity resumed its 
decided upswing. There is, how- 
ever, no basis for assuming that the 
attitude toward budgetary deficits 
would have changed if this segment 
had been completed at a later point 
of time. Another obvious conclu- 
sion is that the attitude of the 
British toward continuous, though 
restrained, budgetary deficits differs 
quite sharply from that adopted by 
our own monetary authorities. A 
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partial explanation might lie in the 
fact that the British have been 
living with relatively huge national 
debts since the Napoleonic Wars. 
Also of significance are our own 
vastly richer economic resources 
which allow us more latitude in 
the conduct of our financial affairs. 


Business Outlook 

Based on the resumption of steel 
operations in early October, the 
pattern of business calls for a 
strong forward surge in the fourth 
quarter and for continued recovery 
during at least the first half of 1960, 
and for record corporate profits 
for 1959. This is the view of econo- 
mist William R. Biggs of the Bank 
of New York who also anticipates 
that any further advance in both 
business and profits should be 
rather moderate in 1960, if com- 
parison is made with the second 
and fourth quarters of 1959. This 
is because 1960 may witness a 
lower rate of inventory accumula- 
tion, a moderate decline in building 
-resulting from higher money rates 
~and a levelling off of Government 
expenditures. Probable offsetting 
factors are a high level of consumer 
income, a willingness to spend this 
income and incur installment debt, 
and an increasing level of capital 
expenditures. A favorable level of 
business in Western Europe will 
provide some further buttressing. 

Will developments from the 
Eisenhower-Khrushchev or later 
Summit meetings importantly 
affect the business outlook for 1959 
or 1960? Economist Biggs thinks 
not. He points out that the basic 
conflict and competition remain 
and calls attention to the increasing 
belligerency and aggressiveness of 
the Chinese member of the com- 
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munist partnership. “To reduce 
defense expenditures in any sub- 
stantial way with the world as it 
is,” remarks Mr. Biggs, “would be 
nothing short of suicide.” 
Unfavorable longer-term factors 
are identified as the increased com- 
petition which many U.S. manufac- 
tured products are meeting from 
abroad and the low level of income 
of the raw material countries, as 
compared to the high incomes of 
the more fully developed industrial 
countries of the West. Also, a 
world-wide shortage of fixed inter- 
est capital and high interest rates, 
both partly caused by the inflation 
mania, could terminate the current 
“West-wide” business boom sooner 
than would otherwise be expected. 
Looking at past experience from 
a statistical point of view, an 
average duration of a recovery of 


the current type is about 30 
months, but the steel strike may 
prolong it. 


Financing Auto Sales 

Every year about this time, 
dealers are clearing out old models 
and buyers are looking for bar- 
gains. With this seasonal turn of 
events, the use of credit in car 
purchasing tends to increase. Ac- 
cording to a survey by the Federal 
Reserve Bank of Boston, a larger 
proportion of new car sales is 
financed in the second half of the 
year than in the first. 

The Boston Reserve Bank's Busi- 
ness Review notes that both car 
sales and car financing are low 
during the months of December, 
January and February, but that the 
peak of sales is reached in April. 
From this high point there occurs a 
slow decline to model changeover 
time, when the decline becomes 
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sharper. On the other hand, fin- 
ancing contracts generally attain 
their high in July, after which there 
is a gradual subsidence until Nov- 
ember. Selling efforts late in the 
model year are apparently directed 
more toward credit customers, with 
the freer granting of credit being 
one form of price reduction. Of 
course, actual price concessions 
are also more prevalent late in the 
model year. 

Retail interest rates to the car 
purchaser have ranged between 5 
and 6 per cent during the last four 
years. But, as the Business Re- 
view remarks, these are stated in 
discount terms. Translated into 
an annual rate, we get an effective 
rate which is double the discount 
rate. The discount rate is applied 
to the full amount borrowed but 
the effective rate is based on the 
average amount owed over the life 
of the loan. The average amount 
borrowed, it is evident, comes to 
about half of the original amount, 
since repayments are made over 
the life of the loan. 

According to the Boston Reserve 
Bank, competition for auto financ- 
ing is as intense as in any phase of 
banking. This holds true despite 
the fact that each loan is small 
compared to the average mortgage 
or business loan or investment pur- 
chase. Auto financing, now stand- 
ardized, has proven to be low in 
risk and, on the average, more 
profitable than other types of bank- 
ing business. 
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The gross earning rate on auto 
loans is 10 to 12 per cent a year. 
But car dealers who originate the 
“paper” share in the return. This 
leaves the bank purchasing the 
paper with an earning rate of 7% to 
10 per cent—an attractive asset on 
which the return is substantially 
higher than the average on business 
or mortgage loans. On the other 
hand, processing costs also tend to 
be high. Such costs average 
between 3 and 4 per cent and may 
be substantially higher in some 
cases. Obviously, if the processing 
costs are not kept under control, 
the net yield on auto loans can 
easily fall below that for prime 
business loans. 

Worthy of mention is the fact 
that the general rise in interest 
rates over the past five years has 
raised the net yields on banks’ al- 
ternative uses of funds. Because 
average net yields on auto loans 
have not shown a similar rise, a 
continuance of this trend could 
cause some realignment in either 
average retail] rates or the share 
going to dealers. 


Odds and Ends 


The Chase Manhattan Bank of 
New York has available for distri- 
bution a booklet, “Forms for Use in 
Claiming Exemption from Federal 
and New York Stock Transfer 
Taxes.” The booklet, indexed for 
ready reference, provides 53 case 
illustrations. 
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